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THE LAND SYSTEM OF IRELAND. II. 


OME months ago I endeavoured to describe, in the pages of the 
Law QvuanrTEeRL_y Revitw, the long train of historical facts, 
which have formed the existing Land System of Ireland, and have 
given it its peculiar type andcomplexion. A revolution in that sys- 
tem has already oecurred, and we are on the verge. probably, of even 
greater changes. The Legislature, at the instance of a Tory Govern- 
ment, has largely curtailed, by a recent statute, the twice invaded 
rights of the Irish landlords, and has increased the privileges of the 
Irish tenant; and, in accordance with the prevailing theory, that the 
ownership of the soil must be transferred to the peasantry of 
Ireland, in the national interest, a measure of Land Purchase, on an 
extensive scale, has been announced by Lord Salisbury’s Ministry. 
The crisis will be, no doubt, quickened by the consequences of a 
disastrous harvest, and by the continuing fall in prices; and the 
effects of the proclamation of the National League will co-operate 
in the same direction, for they will give new prominence to the 
Irish Land Question. I have been invited, at the request of friends, 
in whose sound judgment I have complete faith, to express my 
views on the subject generally, and to lay down what I conceive to 
be the true principles of that searching reform and resettlement of 
the Irish Land System which, on all sides, is allowed to be imminent. 
I hope I am not conceited enough to suppose that my opinions are 
of peculiar value ; indeed, I have reason to feel distrust in them, 
because they conflict in capital points with notions and judgments 
that, at this conjuncture, are certainly dominant in this matter. 
But the conclusions I have formed have been carefully made, and 
flow from long study and ample experience ; and, at any rate, 
every one who has the slightest claim to speak with authority on 
this subject, may justly take part in a great controversy involving 
interests of supreme importance. For the rest, I do not forget my 
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position: a Judge in Ireland must take care not to exasperate 
passions and feuds of class already stirred into fierce activity ; an 
Irish landlord, even though severed from Irish ‘ landlordism’ by old 
family memories, must not see facts through the eyes of his order ; 
and though I shall touch a burning question, I shall endeavour not 
to increase its heat, and I shall avoid as much as possible the politics 
of the hour. 

In my previous article I traced the causes which had stamped the 
Irish Land System with its special character. In three out of the 
four parts of Ireland, and even to a considerable extent in Ulster, a 
succession of often recurring conquests, followed by confiscations, 
repeated and ruthless, had placed the ownership of the soil in the 
hands of a caste, distinct from the people in blood and in faith ; 
had violently destroyed the archaic usages of the Celtic tribes as 
regards the land ; and had reduced the mass of the Irish race to the 
position of serfs under foreign masters. This settlement of the 
sword and of forfeiture was aggravated and prolonged for a 
century and a half by a Penal Code of extreme severity, and by a 
Commercial Code of peculiar harshness ; and absenteeism, on an 
immense scale, contributed powerfully to increase its mischiefs. 
The natural consequences of this state of things were that sympathy 
and kindliness could scarcely grow up between the races which, 
planted in the land, lived locally connected but morally severed ; 
and the resulting evils were largely multiplied, and were made 
inveterate, lasting, and intense by the circumstances of a country 
in which population pressed severely upon the means of sub- 
sistence, and in which agriculture was almost the only industry. 
In this way, in perhaps five-sixths of Ireland, a Land System 
was formed which, whether we view it in its historical or its 
economic aspects, must be deemed to have been one of the worst 
in Europe. In the great relation of landlord and tenant, embrac- 
ing nine-tenths of the Irish community, oppression, exaction, 
and want of good feeling became too characteristic of the ruling 
class, while listlessness, ignorance, and servile vices were distinctive 
qualities of the mass of the peasantry. A mode of land tenure 
generally prevailed which made the occupier of the soil a mere 
dependent, enabled his lord to destroy his rights, acquired morally 
in a variety of ways, though not under the protection of law, and 
placed no check on acts of the harshest kind; and this condition of 
affairs was rendered permanent by a state of society in which the 
possession of land was fought for as a first necessary of life, and in 
which teeming millions were on the verge of misery. Nor can it 
be said that the essential features of this Land System were very 
greatly changed, until long after the famine of 1846, though cer- 
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tainly they had been much mitigated ; nor have they yet even nearly 
disappeared. The great body of the landlords of Ireland are 
different beings from their forefathers ; but, from the nature of the 
case, they remain divided in sympathy from the aboriginal chil- 
dren of the soil. Absenteeism, too, from Ireland has, perhaps, 
increased, with its long train of pernicious consequences ; and the 
immense transfer of land, which has been the result of the opera- 
tions of the Encumbered Estates Court, has created a class of 
generally exacting landlords. Nor can it be denied that the Irish 
peasantry, though I gladly acknowledge their real excellences, 
have displayed, during the late troubled years, the qualities of serfs 
let loose from bondage. Many have been associated with deeds of 
blood ; thousands have been lawless in the worst sense, and have 
repudiated even the fairest contracts; and, as a class, they have 
lent a willing ear to sinister appeals to mere greed and passion. 
Most important of all, until seventeen years ago, whatever was 
vicious in Irish landed arrangements, on their economic side, was 
but little altered; precarious tenures generally prevailed; and, 
owing to this bad and iniquitous system, the tenant lived under a 
law of sic vos non volis; and it was possible for landlords by in- 
creasing rent, by eviction, and even by less severe processes, to 
annihilate rights acquired by purchase, to confiscate property made 
by improvement, to extinguish concurrent equities in the land in 
many instances of very large value. Though public opinion con- 
demned such wrongs, they were occasionally done in different ways ; 
and, except in a part of Ulster, where a tenant-right usage pro- 
tected the tenant to a great extent, these were the general condi- 
tions of Irish land tenure. 

Mr. Gladstone, in 1870, addressed himself, for the first time, to the 
arduous task of reforming this thoroughly bad Land System. The 
measure he passed through Parliament went as far, perhaps, as was 
warranted by the opinion of the day; but it is to be regretted that it 
was not more simple and bold ; and though it contained much that 
was just and excellent, and was ingenious in the highest degree, it 
was marked by the over-subtlety, and the want of finality, character- 
istic of his peculiar statesmanship. The Land Act of 1870 wasaskil- 
ful attempt to adjust the proprietary rights of the Irish landlord, still 
completely absolute in legal theory, with the moral but unprotected 
claims of the tenant; and it dexterously endeavoured to effect its 
object, without shocking English sensitiveness about freehold owner- 
ship. Adapting itself to Common Law precedents, it legalised the 
Ulster tenant-right usage—a custom which, by permitting the sale 
of farms as between successive occupiers, created a valuable property 
in the ‘goodwill’ of them—and it gave the same sanction to 
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inchoate usages, analogous to that prevailing in Ulster, which had 
begun to grow up in the Southern Provinces. Its most striking 
feature, however, appeared in the means it employed to guard and 
secure the equities in the land, as yet not law-worthy, and liable to 
be destroyed by the landlord, which had gradually been acquired 
by the Irish peasantry. Under many restrictions and limitations, 
the tenant was declared to have a title to different kinds of im- 
provements added to the land; and compensation for these was 
adjudged to him. By an innovation, too, very bold for the time, 
every yearly tenant was deemed to possess a general claim to 
‘goodwill’ in his farm ; for when ‘ disturbed ’ by a notice to quit, he 
was to receive compensation on a liberal scale; and thus a right, 
almost of a proprietary kind, was engrafted on nearly all Irish 
tenancies. The same result followed from a short provision which 
made the landlord liable to repay sums paid by tenants upon the 
transfer of farms, if the transfer was made with his consent, for 
value, an enactment which, in many thousand instances, created a 
tenant right of the most important kind. It should be observed, 
however, that though the Act appeared to protect, with extreme 
care, the concurrent rights of the tenant on the soil, it made little 
or no interference with the right of the landlord to fix rent, or to 
raise it at pleasure, where there was not a lease, a very uncommon 
mode of tenure; and the claim of the tenant to what had been 
made his property was not made available while he retained his 
farm ; for it was only when he was about ‘to quit the holding, 
that the statutable compensation was to be paid. 

This legislation of course could only deal with the economic ills 
of the Irish Land System; but it should be observed that Mr. 
Gladstone, when he glanced at the history of the subject, spoke 
favourably of the Irish landlords, and especially dwelt on the many 
evils that would follow the general expropriation of the class. 
The Land Act of 1870, though it looked well on paper, undoubtedly 
was of real use, and possibly might have solved the problem, had 
Ireland been in a normal state, failed to satisfy the wishes of the 
occupiers of the soil, and even fully to assure their rights; and the 
reasons of this are now apparent. In the first place, it was too 
complicated to be intelligible to the ordinary peasant, and to strike 
his imagination as a real boon—an immense defect in a reform of 
the kind; and as its benefits were to be obtained only through 
costly litigation in a Court of Justice, these were, in many in- 
stances, placed beyond his reach. In the second place, the change 
in the law was made after the minds of the people had been deeply 
stirred by the supposed prospect of a revolution in landed relations ; 
and what only a few years before would have been welcomed as a 
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magnificent gift, was viewed as a disappointing and tardy concession. 
Independently, however, of considerations like these, the statute 
did not fully attain its ends, and fell short of doing complete 
justice ; and this largely owing to peculiar circumstances incidental 
to the state of Irish land tenure. As the landlord was left free to 
fix the terms of rent, under social conditions in which the rate of 
rent was forced up by an intense competition for land, he retained 
power of an excessive kind; as the tenant could only obtain the 
advantages conferred by the law by giving up the holding which 
usually was his sole means of existence, and to which in all cases 
he was passionately attached, he still remained in a subject posi- 
tion ; and, this being the case, the results followed where authority 
and dependence have conflicting interests. The statute was evaded 
in many cases ; in others, possibly not frequent, but sufficiently so 
to create discontent, the rights of the tenant were squeezed out, 
by the raising of rent, and other devices ; and, on the whole, the 
Act, which, it should be added, fell on times of great alternations 
of prosperity and distress, inauspicious in the extreme to its success, 
did not afford the complete protection to the equities in the land of 
the Irish occupier, which it had been the object of its author to 
assure. The great peasant rising of 1879-80, the vast power suddenly 
attained by the Land League, the crusade against ‘ landlordism, that 
was the result, and the agrarian agitation of the last eight years — 
all this indicates that the Act of 1870 did not remove the ills of the 
Irish Land System; and though it was largely amended in 1881, 
and it keeps its place in the Irish Land Code, it has long ceased to 
have real influence, and it has practically been relegated to the 
crowded limbo of ineffectual experiments on the Irish land. 

Mr. Gladstone took up, for the second time, the amendment of 
the Irish Land System, in the agony of a great social convulsion. 
The celebrated Land Act of 1881, supplemented by that of 1887— 
this last passed by Lord Salisbury’s Government—was the fruit of 
his renewed labours; and it has almost transformed the Land 
System of Ireland. The idea of this measure was to provide a 
permanent and assured protection for the equities in the land of 
the Irish tenant, and yet to maintain the proprietary rights of the 
landlord as far as this was possible: and, to effect this object. Mr. 
Gladstone followed the principles of a mode of land tenure long 
advocated by reformers of the Irish land, and, though somewhat 
timidly, praised by O'Connell. With exceptions as to certain 
kinds of farms, the Acts of 1881 and of 1887 declare that, as an 
equivalent for their concurrent rights in the soil, the great body 
of the tenant class in Ireland, whether holding from year to year, 
or by lease, shall have a title to commute their tenures into terms 
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lasting for fifteen years, but practically renewable for all time, if 
the conditions attached by law are observed ; and in order that no 
means may exist to defeat or reduce the tenant's interest, the rents 
reserved on the terms thus created are to be adjusted through the 
intervention of the State, and are not to depend on the landlord's 
estimate. The ‘goodwill’ of the statutable terms is rendered 
saleable under some restrictions, according to the Ulster tenant- 
right usage, and analogous usages in the other provinces ; and it is 
specially enacted with the view of gaining for the tenant's rights 
still further protection, that rent shall not be charged on improve- 
ments made by the tenant, and not in some way compensated. By 
these means, an estate subject to perpetual renewal, at a State- 
settled rent, and under conditions by no means onerous, is drawn, 
so to speak, out of the fee, and vested by statute in the occupier of 
the soil; and Fixity of Tenure, Fair Rent, and Free Sale—rights 
claimed for him under the name of the three F’s—have been 
amply conceded by Parliament. Although, too, it is vain to deny 
that this legislation has, to a great extent, diminished the legal 
rights of the landlord, and has assimilated them, in some respects, 
to a rent-charge, these rights, nevertheless, are largely retained ; 
and it' is simply ignorance to compare his status to that of a 
rent-charger only. His freehold estate is, no doubt, capable of 
being bound, if the tenant pleases, by what practically is a perpetual 
lease; but he is left many of the rights of ownership; he still 
possesses complete property in woods, minerals, and what are known 
as ‘ royalties;’ he has a title to have his rent revised at the end of 
successive terms of fifteen years ; he is remitted to his full pro- 
prietary rights should the tenant's interest become forfeited by 
violating the conditions imposed on him ; he preserves his existing 
legal remedies of Ejectment, Action, Distress and Injunction ; and 
in some cases, he is even permitted, under certain restrictions, to 
resume the land entirely discharged from the tenant’s claims. His 
position, therefore, is quite different from that of the owner of an 
annuity or a charge ; and it is very unfortunate that false notions 
of this kind have been widely propagated. It should be observed, 
moreover, that immense as are the privileges conferred by the 
recent law, the tenant can only obtain these by an application to 
the tribunals of the State; directly or indirectly he must get his 
new rights through the Land Commission or the County Courts ; 
and though the Act of 1887, which gives leaseholders, for the first 
time, the benefit of the law, will doubtless produce a large number 
of claims, still, as a matter of fact, scarcely more than a third of 


* Yet we see this proposition repeatedly stated in the English press, and by respectable 
writers who ought to know better. 
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the tenant class of Ireland have availed themselves of the advan- 
tages of the improved mode of tenure, and many thousands certainly 
will never approach the Courts. 

The true objections to the Acts of 1881 and 1887 are sufficiently 
obvious to impartial persons. There is nothing in the charge that 
they interfere with ‘ free contract’ and ‘ economic laws;’ for ‘ free 
contract ’ could seldom exist in Ireland in the peculiar circumstances 
of her Land System, and ‘economic laws’ can only fairly work 
where there is an open and active market. and this, in the case of 
the Irish land, was not to be found. It is thought sufficient wholly 
to condemn these statutes because they have ‘ created dual owner- 
ship ;’ but, in the first place, this is a complete mistake ; and in the 
next place, as I shall point out presently, there is nothing incon- 
sistent in ‘dual ownership’ with national prosperity and good 
landed relations, and the objection is a mere fallacy of the hour. 
The Acts of 1881 and 1887, however, are certainly open, like that 
of 1870, to the charge of being over-subtle, costly, and not final, 
defects of a very important kind; and, by interfering with the 
right of absolute ownership, they may, to a certain extent, prevent 
the process of making a class of improvements on estates, such as 
arterial drainage and building large farmsteads, which, from the 
nature of the case, must be made by landlords, though considering 
that Ireland is a land of small farms, in which whatever value is 
added to the soil must necessarily be mainly the work of the 
peasantry, much stress cannot be laid on this circumstance. On 
the other hand, the merits of these great remedial laws are con- 
spicuous, whatever may be said to the contrary. With all their 
imperfections they do largely protect the equities in the land of the 
tenant class, and that nearly for the first time; they tend to the 
reconciliation of law and fact throughout the sphere of relations in 
the land; they fall in with popular wants and ideas; and, above 
all, they contain the principles of what I believe would form, 
when fully developed, the true system of Irish land tenure. It has! 
been alleged, however, that they have completely failed, and that 
the Land System of Ireland must be remodelled on a plan of a 
different, nay an opposite, type. In the first place, I deny the fact: 
the Land Act of 1881, grave as are its faults, has, though only a few 
years old. already had the very best results; the Act of 1887 is 
still untried, but necessarily must have the same operation ; and, 
in the next place, if the first measure has not borne the full fruit 
that might have been hoped for, the reasons are plain to candid 
observers. The inherent defects of the Act of 1881—and that of 


! This assertion is one of the many conclusive proofs of the ignorance prevailing on the 
subject. 
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1887 is on the same lines—have told against its efficient working : 
the peasantry could not have full sympathy with a reform that did 
not come home to their minds, and that seemed, to a certain extent, 
a mystery ; the cost incurred by seeking the benefit of the law has 
deterred thousands from applying to the Courts ; and many of the 
shrewder members of the tenant class believe that the Acts are 
transitional only, and that even better measures are in a near 
prospect. These reforms, again, it must be borne in mind, have 
been largely deprived of their grace and efficacy from the cireum- 
stance that they became law when Ireland was in an anarchic 
state, and that they are largely due to the work of agitators ; and, 
unquestionably, from motives which I do not care to analyse, the 
Land League and the National League have used their enormous 
influence, in a great many instances, in frustrating the operation of 
the Act of 1881, especially as regards: the free transfer of farms. 
Lastly, and this, perhaps, is the most important matter, these 
measures have coincided in point of time with agricultural de- 
pression of the severest kind and with a sudden and remarkable 
fall in prices ; the ‘ fair rents,’ settled only a few years ago, are at 
present felt to be so onerous that the Act of 1887 has interfered 
with them ; and this has made the tenant-farmer suspect the law, 
and has blinded him to the immense advantages it confers '. 

The Irish Land Question, however, is confessedly a still unsettled 
problem ; and it has been so mixed up with agitation and passion, 
that a comprehensive and final reform of the Irish Land System is 
felt to be needed. The direction which that reform should take 
is shown in an expression of public opinion which, if questionable, 
on many solid grounds, is certainly widely heard at this moment. 
The recent Land Acts, it is said, have created that intolerable thing, 
dual ownership in land ; under this system rights are inextricably 
confused, and estates can be no longer improved ; and in Ireland, 
besides, what is called ‘landlordism’ is a state of things that 
cannot continue. Irish landlords, therefore, must be got rid of, 
almost wholly, by a far-sweeping change; and dual ownership 
must be abolished by transferring the fee, in a freehold tenure, to 
the great mass of the Irish tenant-farmers, and thus forming a 
people of peasant owners. The way to accomplish this is to buy 
out the rights of the landlords through the intervention of the 
State; and these interests having been thus acquired, the State, 
either directly, or through its agencies, would regrant the lands, to 
their present occupants, to be held of it as absolute owners, subject 





' The restiess anxiety to tear up again the Settlement of 1881—as if any law could in 
a few months remove the ills of centuries in land tenure—is another evil sign of the 
ineptitude of English opinion on this subject. 
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to a rent-charge only which would discharge the sums payable to 
the old proprietors, and which, were the credit of the State pledged, 
would be not only less than the existing rents, but would cease 
after a given period of years. Whether the expropriation of the 
landlords which is thus to take place is to be compulsory or not 
seems to be uncertain; but it is a sive gud non that it is to be 
general; and as a scheme of expropriation, voluntary in name, 
could be made compulsory without difficulty—the terms offered 
by the State under the supposed plan, involving an immediate 
reduction of rent and the extinction of rent in the course of time, 
would, for instance, force landlords, as a class, to sell—we must 
regard such a measure as a settled project to annihilate the present 
owners of the Irish land, and this, indeed, is openly avowed. It 
should be observed, moreover, that we are not informed by the 
sanguine advocates of this policy what compensation is to be given 
the landlords, for the extinction of their proprietary rights, or 
indeed, from what fund compensation is to come, except from the 
rent-charges representing their rents ; nor are we told how, and to 
what extent, the credit of the State is to be involved, and the 
general tax-payer to be made liable. Even the machinery through 
which the rent-charge payable by the new peasant owners is to be 
collected—a point of supreme importance—is not indicated; we 
only hear that the State must buy out the landlords, and place the 
occupiers of the soil in their stead, by a large but indefinite scheme 
of Land Purchase ; and when this shall have been accomplished, the 
Irish Land Question, it is assumed, will have been settled ; the Irish 
Land System will have been placed on the solid and lasting founda- 
tions of right; and the peasantry of Ireland, turned into owners of 
their holdings at a low terminable charge, will faithfully discharge 
their obligations to the State, and will become contented and law- 
abiding subjects. 

It is curious to note how this theory has found advocates among 
classes and persons of the most opposite views and opinions. The 
Land League and the National League demand a transfer to the 
peasantry of the Lrish land, because they avowedly aim at the ruin 
of landlords. Doctrinaire thinkers wish to see the experiment of 
petty farm ownership extensively tried: Engtish Radicals conceive 
that an Irish precedent would second their designs against ‘ land- 
lordism’ at home ; untaught by the lessons of Irish history, some 
statesmen! believe, or pretend to believe, that a fresh confiscation, 
on agigantic scale, would create a new ‘loyal Irish interest.’ 
Absentees from Ireland, too, are disposed to sell; mortgagees of 
Irish estates are eager to realise securities now in grave danger ; 


' It is simply melancholy to notice the prevalence of this delusion. 











10 The Law Quarterly Review. [ No, XIII. 


and many Irish landlords, especially those of the encumbered and 
the exacting classes, ery out for a measure which, they hope, might 
rescue them from impending shipwreck. The general expropriation 
of landlords in Ireland, through the agency of the State, is thus 
favoured by powerful although conflicting interests ; and, as I have 
said, a scheme of Land Purchase is part of the programme of the 
present Government. The only arguments, however, openly urged 
on behalf of this policy are miserably weak, and are scarcely 
worthy of serious attention. ‘ Dual ownership, which is denounced 
as unbearable, prevails in most of the land systems of Europe, and 
even, to a considerable extent, in England ; it has been the peculiar 
glory of Ulster under the name of the tenant-right usage ; instead of 
creating it the recent Land Acts have only given it the sanction 
of law ; and if it does, in a certain degree, prevent the making of 
large improvements of land, this mischief is as nothing compared 
to the good which has flowed from the reform of Irish tenures, and 
it is an evil, besides, which admits of a remedy. In fact the 
clamour against ‘dual ownership’ is partly founded on the pre- 
vailing ignorance respecting the facts of the Irish Land System. and 
is partly an appeal to English prejudice in favour of absolute 
freehold ownership ; but it really means that Irish landlords can 
no longer claim proprietary rights, and are, many of them, in a 
position of hardship; and, as an argument, it is almost worthless. 
Again, after the revolution which has passed over Ireland, I agree 
that ‘landlordism, in its present form, can scarcely have a pro- 
tracted existence ; but that is no reason why Irish landlords should 
be generally expropriated and deprived of all rights in their lands, 
through the interposition of the State. The arguments against any 
scheme of the kind appear to me to admit of no answer. Let us 
regard this policy first from the point of view of justice; and all 
Trish history, and the calamitous history of the Irish land! in a 
special manner, is a warning against the violation of rights in this 
matter, for supposed expediency. An immense majority of the 
landlords of Ireland would consider it an intolerable wrong that 
their lands should be forcibly taken from them, or be filehed away 
by a device of State-craft ; how can this be accomplished on any 
plea of equity, especially as Mr. Gladstone himself has repeatedly 
asserted that, as a class, they have done nothing that deserved 
forfeiture? Are the O'Conor Don, and the Duke of Leinster, and 
the Duke of Abercorn, and Lord Portarlington, representative 
types of different races established upon the Irish soil, but all 
known as beneficent landlords, to be driven from their homes by 


' Why too is the Union still condemned in Irish opinion? Because it began in wrong. 
The precedent is significant. 
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confiscation by force, or by what would be even more odious, a 
manceuvre that would ‘rig’ the land market against them? The 
idea seems to me simply shocking; and, passing from what is 
general to details, the iniquity of this policy becomes apparent 
everywhere. For example, the great body of Irish landlords 
possess family mansions and demesnes, not to speak of forests, of 
woods, of plantations; but it is not contemplated to deal with 
these, for the intended plan is to apply only to lands held as farms 
by Jond fide occupants. Are the landlords, therefore, when deprived 
of their estates, to be obliged to retain these fag-ends of them, the 
appurtenances of what had been their property ; or are they, if, as 
would probably happen, they should resolve to depart for ever 
from Ireland, to be driven to sell them at a price which would be’, 
from the nature of the case, little more than nominal ? 

Unjust, too, as is the idea of this scheme, it would be, I think, 
impossible to carry out, except through the perpetration of wrong 
to which Parliament will never assent. If Irish landlords are to 
be bought out wholesale, the policy of every civilised country 
requires that they should be compensated in full: and this could 
only be done by a payment in cash, or by the creation of a stock 
or of a kind of debentures, guaranteed by the Imperial Legislature ? ; 
for—without speculating on the possible results of the agitation for 
Home Rule for Ireland—the guarantee of the unborn ‘ Irish State’ 
cannot at present be even considered, and, in no event, probably, 
could be deemed adequate. The compensation, however, if right is 
to be done, has been estimated by Mr. Gladstone at not less than 
£ 300,000,000; and though this sum is, I conceive, too large, it 
cannot fall short of £200,c00,000, and those who have reduced it 
to £'140,000,000 have made, I think, a complete mistake. But is 
it possible to suppose that £'200,000,000, or British securities of an 
equal amount, will be forthcoming as compensation for the State- 
purchased estates of Irish landlords? The obligations in this 
matter of England are, I admit, weighty: the title to nineteen- 
twentieths of the Irish land is held under an Act of Charles II; 
the enormous sum of £.52.000,000 has been invested in the pur- 
chase of estates in Ireland under an Act of this reign; the increased 
security of Irish landlords was one of the inducements to pass the 
Union; to destroy, or even ruinously to impair, the rights of 

' This has already been prefigured in intended legislation. Under Mr. Gladstone's 
defunct Land Purchase Bill of 1886, Irish landlords were to be allowed to obtain for their 
* Demesnes’ a price equivalent to their worth as ‘ agricultural holdings "—that is perhaps 
7 shillings in the £. 

? This article was written before Mr. Arnold Forster's proposed solution of this diffi- 
culty was published. His plan in my opinion deserves the severest censure, but is not 


worth disenssing as it cannot bear examination. It is useful, however, as indicating the 
difficulties of any scheme of general Land Purchase, 
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Irish landlords without affording a reasonable equivalent, would 
be as dishonest as the repudiation of the National Debt; and I 
certainly think, after what has happened, that the class have a claim 
to consideration and support, and even to help from the credit of the 
State, in any final settlement of the Irish Land Question. But 
that the general tax-payer should be made responsible, directly or 
indirectly, for a gigantic sum, equal to the indemnity of the war of 
1870, in order to try the mere experiment of expropriating Irish 
landlords ex masse, and placing peasants in their stead as owners, 
appears to me a Laputan dream ; the proposal will certainly not be 
made, and the notion cannot, I maintain, be justified, on any 
grounds of equity or national duty. If compensation, however, on 
this immense seale, cannot be made available, the whole scheme 
must fail; the essence of it is to buy out the landlords, through the 
agency of the State, and to give the tenants the land at terminable 
rents less than those now current, and if a necessary condition of 
this transaction is found to be impossible to fulfil, the arrangement, 
it follows, cannot be made. The only alternative would be to offer 
the landlords no compensation at all, or compensation of an illusory 
kind; and England, assuredly, will give no countenance to projects 
of simple rapine and fraud. 

The principle of this scheme being thus impracticable, as I hope 
I have shown, it becomes unnecessary to discuss its details, more 
especially the machinery to work it out, a matter, I have said, of 
extreme importance. If the project, however, could be made 
feasible, would it really conduce to the welfare of Ireland? 
Consider it again on the ground of justice, not from the landlord's 
but from the tenant's side, and I ask what title have Irish tenants 
to drive their superiors from their lands and their! homes, and to be 
turned into owners at terminable rents; and this at the cost of an 
enormous sum, at the risk of the mass of the general tax-payers ? 
They have a right to have their equities in the land protected to the 
fullest extent, nay it is advisable, in the interest of peace, and of a 
complete settlement of a great social question, to concede even 
more than is strictly their due; but they have no right to destroy 
the position of a class, and to possess themselves of a gigantic 
bribe, which would mortgage the industry of the three kingdoms : 
and if this be so, an arrangement of the kind, being essentially 
unfair, could never prosper. If the scheme, however, from this 
point of view, and indeed from every other, is radically unjust— 

* It is coolly assumed by the advocates of wholesale expropriation that landlords if 
deprived of their estates would, as a class, retain and live in their houses and demesnes. 
This is, I believe, a complete delusion. My own feeling at least would be tout ou rien; 


and I hold the small remains, of what had been an immense inheritance, by a title 
antecedent to the First Norman Conquest of Ireland. 
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and justice, I repeat, should be always our guide in efforts to deal 
with the Irish land—is it commendable on any grounds of 
expediency ? The general expropriation of Irish landlords means 
the banishment from Ireland of an order of men who, whatever 
have been their faults and shortcomings, have given the State 
more than a fair proportion of eminent and even of illustrious 
names, have, in the past, been the mainstay and prop, in perilous 
times, of the British connexion, and remain the natural leaders and 
guides of some of the best parts of the Irish community ; and, in 
our own time, the class is the main agency to perform functions of 
the most important kind, in the administration of justice and in 
county government. I wish to avoid controversial politics, but, in 
the existing state of Ireland, would it be safe for England, or 
wise, as regards hundreds of thousands of loyal Irish subjects, to 
expatriate an aristocracy like this; and, if it were gone, where 
could we find in Ireland—a country without a powerful middle 
class, as regards education extremely backward, and torn by 
faction, ill-will, and disorder—the elements of a trained and im- 
partial magistracy, and of capable Grand Juries and Local Boards? 
I entirely agree with Mr. Gladstone—he has said so over and over 
again—that landlords form an essential member of the organised 
frame of the Irish nation; and I firmly believe, if they were severed 
from Ireland, that it would be necessary to replace them by a 
bureaucratic regime, a bad and very unpopular type of govern- 
ment. A peasantry, again, which has acquired land, and has 
become its owner upon a great scale, through its own exertions 
and its well-applied industry, will be a sound and wholesome 
element in a State; but it is idle to argue from such a case that a 
proprietary of peasants suddenly called into being without an 
effort of its own—the forced creation of a perplexed Parliament 
as a concession to agitation of extreme violence—would exhibit 
qualities of this kind; and it seems to me to be mere folly to think 
that Irish tenants, made owners wholesale of their holdings under 
conditions like these, would become a law-abiding and a conserva- 
tive power, and be really loyal and contented subjects. The 
assumption, too, I conceive, would be equally vain that, in such 
circumstances, they would readily pay the terminable rents be- 
longing to the State: they would have gained much through their 
leader's policy, and they would be easily induced to contend for 
more; and plausible arguments would not be wanting to urge 
them to repudiate what they would be told was a tribute to a 
foreign and an absentee Power'. A revolutionary settlement of 


' Surely we have had revolutionary settlements enough of the Irish land ; and how 
have they prospered ? 
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this kind, in a word, would lead to confusion and could not 
prosper. 

‘You have destroyed every interest you have built up in Ireland, 
and have never conciliated the native race '—this bitter remark of 
a distinguished Irishman not unfairly describes the scheme of wrong 
and of unwisdom thus brietly noticed. A final settlement of the Irish 
Land System ought, I think, to be based on different principles, 
and to be constructed on lines in another direction. The Acts of 
1881 and of 1887 contain, I have said, the fruitful germs of a 
happy and lasting reform in this matter ; and the object of legisla- 
tion should be to bring these to maturity and complete develop- 
ment. This consummation is at present checked by obvious and 
grave defects in these statutes, and by the circumstance that the 
national mind is in a state difficult to appease and content; and 
the problem is how so to recast the law, as to effect a settlement of 
the Irish land, reasonably just, adequate, and above all permanent, 
and to satisfy, within fair limits, the ideas and wants of the Irish 
peasantry. The plan I suggest would enlarge the scope of the Acts of 
1881 and 1887, and simplify their working in essential points ; but it 
would only boldly extend their principles; and instead of creating 
peasant ownership throughout Ireland by buying out landlords, 
it would aim at establishing generally a mode of tenure conforming 
to popular notions and wishes, and yet at saving, as far as was 
possible, legitimate existing proprietary rights, and maintaining 
landlords largely as a class. By the Acts of 1881 and of 1887 the 
immense majority of the tenants of Ireland are empowered to con- 
vert their present tenancies into terms renewable every fifteen 
years, but practically perpetual at State-settled rents; and in this 
way the estate of the landlord, though he still retains many 
rights of ownership, is assimilated to a reversion in fee, subject to a 
fee-farm rent or a permanent rent-charge. The tenant, therefore, 
who has recourse to the law, acquires what, to some extent, is 
ownership, conditional at least, and at a rent fixed by law; but, 
as we have seen, he can only attain this status through a somewhat 
costly and tedious process, involving an application to a Court of 
Justice ; a repetition of this process is necessary, too, at intervals 
of time by no means distant ; and, as I have said, the law is so 
complicated, so little understood, and so expensive, that nearly two- 
thirds of the tenant class in Ireland have not as yet tried to obtain 
its benefits, and remain under their old mode of tenure. In order 
to get rid of these grave obstacles, to make the law cheap and intel- 
ligible at a glance, and to effect a final and enduring settlement, 
I propose that, in the case of all tenancies within the Acts of 1881 
and of 1887—a mere fraction is not included—the estate of the tenant 
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shall be at once enlarged into a perpetual interest, at a perpetual 
rent to be never changed, but subject to conditions nearly the same 
as those laid down by the existing statutes. The interest thus 
created should, in all respects, be assignable like a fee-simple 
estate, regard being of course had to the rights of the landlord ; in 
my judgment it ought not to be defeasible by an ejectment of any 
kind, for I would yive the landlord a different remedy, and as for 
the rent which, under the scheme, would be infinitely the most 
important matter, the existing rent should, in all instances, be pre- 
sumed to be the legitimate rent; but landlord and tenant should 
have an equal right to appeal to the Land Commission or the County 
Courts, to have the rent once for ali adjusted, within a period say of 
three years, that finality might be soon attained; and, in order 
that tenants of the humbler class who could not afford the charge 
of this process, should have the full benefit of an application of this 
sort, the landlord ought to be obliged to produce his rent-accounts, 
and from the examination of these it would be almost always 
possible to ascertain what was a just rent, especially if the Courts 
were aided, as they ought to be, by a good staff of valuers. 

In this way, by a rapid process, and without litigation in most 
instances, the tenant class in Ireland, with but few exceptions, 
would practically acquire the ownership of the soil, subject only to 
reasonable and easy conditions, and to an unchangeable and per- 
petual rent, which, from the outset, would be doubtless fair, and, as 
time rolled on, would be probably low. This great end, however, 
would have been accomplished by a development only of the 
existing law, its imperfections having been removed, and the checks 
on its free working being swept away; and the settlement would 
be speedy and permanent. Let us next consider what would be 
the status of the landlord, under the proposed scheme, and what 
rights would be secured to him. His proprietary position, I fully 
admit, would be greatly, and for all time, changed; for virtually 
he would cease to own the land—he scarcely however owns it now ; 
and as to all tenancies affected by this plan, his interest in the land 
would be very nearly reduced to that of a mere rent-charge ; for 
there would be no periodical revision of rents; and I would not 
allow the tenant's estate to be capable of forfeiture in any instance. 
His rights, in a word, already diminished by the legislation of the 
last eighteen years, would be, further, and even largely, cut down ; 
and compensation, as I shall endeavour to show, ought to be 
adjudged to him in the national interest, within practicable and 
fair limits. The position, however, of the Irish landlord would be 
less affected than might at first sight appear, for even now his 
reversionary rights cannot be deemed to be of great value; and 
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assuredly it would be very much better than it could be under any 
scheme of general expropriation, the assumed alternative. Under 
the plan I propose he would retain the ownership, with every 
inducement to continue resident, of his mansion and his demesne 
lands, possessions which, if he were bought out, would probably 
be, before long, sacrificed ; as mines, minerals, woods, plantations, 
turf-mosses, to a certain extent, and rights of sporting and other 
‘ royalties,’ as justice demands, would be reserved to him, he would 
still keep rights, which would. be all but lost, were Land Pur- 
chase by the State carried out; and his income, too, though it 
could not be increased, would probably be not much diminished, 
while certainly it would be a great deal more than it could be, 
whatever might be the equivalent for his estate he could reasonably 
expect. In a word he would not suffer as much, as might be 
imagined by unthinking people ; and he wauld fare infinitely better, 
I repeat, than is possible were he sold out and compensated. The 
question remains how the landlord should have the rights that would 
be left to him completely secured, and especially the right to the 
perpetual rent representing the chief part of his commuted owner- 
ship. As I have said, I would not allow him to have the remedy 
of ejectment in any case, for it is the essence of my plan that the 
estate of the tenant should be indefeasible like the free fee-simple. 
But he should retain every other remedy to enforce his rights which 
he has at present, and these should be made more cheap and 
summary ; and, in the case of the non-payment of the rent, he should 
have ample and easily accessible power to make the tenant a 
bankrupt, and to sell his estate’, the purchase-money being charged 
with the arrear, and the purchaser being assured the right of 
obtaining, when required, possession of the land. By these means 
the rent, I believe, would be as safe as any other kind of property. 
I only know of one solid objection that can be made to a scheme 
of this kind. Of the half million of tenants in Ireland about 
150,00¢ are mere cottagers, that is possessors of little plots of land, 
who are scarcely able to eke out existence, even though they held 
altogether rent-free. Would you stereotype these miserable peasants 
in the soil, and practically make them owners in fee, subject only 
to a perpetual rent-charge ? My answer is that the same difficulty 
would arise under a plan of State-purchase; most probably, too, 
these petty holdings would be gradually bought up by the larger 
farmers, and would disappear with the growth of prosperity ; and, 
besides, no reform of land tenure will remove at once all that is ill 
in Ireland. The relief, indeed, of the ‘ congested districts,’ in which 


? The County Court could carry out this process at quite a trivial expense. But of 
course the absolute supremacy of law would have to be restored in Ireland. 





a 


a 


XUM 





a rs 


— 


XUM 


Jan. 1888. } 


The Land System of Ireland. I. 17 





these masses of poor are crowded, whether through a large system 
of Public Works, or by emigration conducted by the State, is a 
problem of great and increasing importance ; but it is foreign to 
my immediate subject, and it is unnecessary to do more than to 
allude to it. Let us briefly consider what would be the practica! 
effects of the scheme I propose. The tenant class of Ireland would 
not be converted into freeholders at a terminable rent; for they 
have no claim to a huge bribe like this, and the revolution is, I 
believe, impossible. But they would acquire a status infinitely 
better than that sought by their fairest advocates ; they would be 
owners of the land at a permanent charge borne easily at first, and 
probably growing lighter ; and virtually they would have become 
copyholders, without onerous copyhold incidents, a mode of tenure 
far more akin to their national and archaic usages than the abso- 
lute freehold of English ownership’. By a change, in a word, in 
itself not unjust, though liberal in the extreme, for the sake of 
peace, and one, too, that may be pronounced feasible, they would 
have been made a ‘ proprietary,’ in no doubtful sense; for, as Mill 
says, ‘the idea of property does not necessarily imply that there 
shall be no rent, it merely implies that the rent should be a fixed 
charge,’ and fair. On the other hand the landlords of Ireland 
would certainly have been deprived of important rights, and for 
this loss, they ought, I have said, to be reasonably indemnified by 
the State; but they would still retain many rights of property ; 
their revenues, I believe, would not be much less than they are at 
present if they could not increase ; they would preserve interests 
of the greatest value, which they could scarcely preserve under a 
scheme of Land Purchase ; and they would still be an aristocratic 
order, not a discredited class deprived of their lands by a forfeiture 
solemnly decreed by Parliament. Their position, in short, would, 
beyond comparison, be better than it could be were they sold out 
compulsorily or generally by State-agency—very probably their 
only other choice; and—a national gain of great importance— 
they would remain in Ireland to perform the duties, political and 
social, which, were they removed, would be performed much worse, 
or even not at all. That an Irish landlord, indeed, shouid hesitate 
between expropriation and such a plan as mine, appears to me not 
easy to understand ; and this could be explained only, I think, 
by supposing that many of the class have a lingering belief that 
general expropriation is not possible, and that the existing land 


! The Irish tenant-farmer never thought of freehold ownership until the idea was put 
in his head from external agencies. Even now he very much prefers the three F's, the 
tenvre which I propose extended to the furthest limits. Freehold ownership is an English, 
not an Irish, idea. 
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system will still continue. This idea, however, is a chimera ; 
that land system is already doomed ; and let not Irish landlords, 
even now compared by their enemies to the French ewmigrés, 
deserve the stern judgment pronounced on these men-—‘ they have 
learned, and they have forgotten nothing.’ 

I have now reached the difficult question of a reasonable 
indemnity for Irish landlords, and this, I have said, is justly their 
due. The Act of 1870, in my judgment, did not affect the value of 
Irish land, though it certainly trenched on proprietary rights ; the 
selling price of estates, indeed, rose immediately after it had become 
law. But the inevitable result of the Act of 1881, independently 
of the depression of the times, and of the agitation of the last eight 
years, has been to depreciate property in Irish land ; the statute 
violently annulled contracts, had necessarily the effect of reducing 
rents, and assimilated the status of the Irish landlord, in some 
degree, to that of a rent-charger ; and the operation of the Act of 
1887, going as it does so far as to break leases—contracts hitherto 
on the same footing as mortgages and even marriage settlements— 
will of course be in the same direction. The Legislature, therefore, 
by its deliberate act, has deprived Irish landlords of most important 
rights, for which compensation may be fairly claimed ; and it is no 
argument against this to say that justice required the reform that 
was made, that the contracts interfered with were not fair, that the 
rents that were lessened were not legitimate, that the Irish Jandlord 
was only brought down to the position which he ought to have 
always held. The reply is conclusive: the state of things thus 
transformed had been for ages placed under the sanction of laws of 
the most solemn kind, and innumerable and vast rights of property 
had been created on the faith of these; and according to all 
European usage—as was seen even in the case of the owners of 
slaves—law cannot undo what law had done, to the utter wrong of 
those who suffer from the change. This is so evident, indeed, that 
Mr. Gladstone, in bringing in the measure of 1881, distinctly 
adinitted that Irish landlords had a just claim to compensation 
from the State, if it could be proved that they incurred loss; and 
whether he is now of the same mind or not the irrevocable word 
cannot be forgotten. Irish landlords therefore have a fair right to 
indemnity, even as the law now stands ; and, were anything like 
my scheme carried out, their title would be more assured and 
manifest. Assuming then that, as I propose, they were converted 
into mere fee-farm renters, as regards tenancies of the ordinary 
kind, what claim for compensation could they prefer, and what 
settlement could they reasonably expect? They could not make a 
demand in respect of losses owing to seasons and prices ; but they 
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would have a righteous and strong case to the extent of injury 
actually done, through the operation of the existing law, and the 
extinction of their reversionary rights, which would follow, were 
my project adopted ; and losses caused by reductions of rent, in 
name voluntary, but really due to the influence of the Land and the 
National Leagues, and to the circumstance that the Act of 1881 has 
generally reduced the standard of rent, ought, I think, fairly to be 
taken into account. The extent of the detriment, in most instances, 
could probably be ascertained exactly only through an appeal to a 
Court of Justice, but a rough measure is not impossible. The 
value of English estates has been lessened rather more than a 
fourth from natural causes; that of Irish estates has been 
diminished already certainly more than a half—in fact they have 
no place in the open market—and under my scheme it would be 
perhaps even more diminished. On the other hand, just as is the 
claim of the landlords of Ireland to compensation, a reasonable 
compromise in these matters, we must not forget, can alone be 
looked for; they need not expect and will not receive a complete 
indemnity as things now stand, and they should aim at obtaining 
not what is strictly due, but what, in view of all the facts of the 
case, a Legislature far from favourable to them is likely, under 
democratic influence, to concede. 

Looking at the question, then, from this point of view, what 
relief can be afforded to Irish landlords?) Under my scheme they 
would be almost deprived of the reversionary rights they still 
possess ; and I would compensate them for these by the advance of 
a sum, in the nature of a fine, but not to exceed a year’s or a year- 
and-a-half's rent. This sum might be raised by creating a stock of 
some kind guaranteed by the State; repayment of the advance and 
the interest should be secured by making the loan a charge on the 
landlord’s and the tenant's interests, the fee-farm rent which the 
tenant would pay of course being pro fanto lessened; and as this 
reduction would be extremely small, the fine should be paid to the 
landlord directly, whether his estate was mortgaged or settled or 
not—in order to avoid expense and delay—unless objections were 
made after sufficient notice. An advance like this would be a real 
boon, after the trying events of the last few years, and certainly it 
would be amply secured ; but compensation ought not to stop at 
this point, it should be extended to further limits. All Irish estates 
are subject to rents and other annual charges payable to the State, 
and Irish landlords may fairly claim that these outgoings should be 
reduced or commuted in proportion to the diminution in the value 
of their lands, which could be ascribed to the interference of the 
State, taking this term in a broad and liberal sense. This relief 
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would be by no means trivial, but it appears to me very far from 
sufficient. The immense majority of Lrish estates are, to a greater 
or lesser extent, encumbered; the State having deliberately cut 
down the fund set apart to bear these charges, especially by the 
abolition of solemn leases, I insist that it has an equal right to 
deal freely with the charges themselves ; and it would be surely 
iniquitous, in the highest degree, that if Parliament, in the public 
interest, should take away that which belonged to what was 
practically a partnership in a common estate, the whole loss should 
be laid on a single partner. I would certainly, after what has 
occurred in Ireland, interfere boldly with encumbrances on land ; 
and I justify the suggestion on the well-known equity of making a 
general average in a common shipwreck. I do not, however, 
entirely agree with those who accept the general principle, but 
draw in this matter a broad distinction between mortgages and 
family charges, and insist that the first must be deemed inviolable, 
and that a reduction should only be made in the second. This 
distinction, though in the main well-founded, would not coincide 
with the real facts, or be in accord with true equity. Many 
arrangements, which take the form of mortgages, are really in the 
nature of family charges, as, for instance, a case by no means un- 
common, where sisters, being parceners of land, sell their shares to 
the husband of another sister, and take mortgages for the purchase- 
money ; and I might add hundreds of examples of the kind. On 
the other hand, many charges which might be fairly described as 
‘family charges, though they do not assume the shape of mort- 
gages, are entitled to at least equal respect ; as where a younger 
brother assigns his portion charged on the family estate for full 
value, or where family charges are paid off through trust deeds or 
other arrangements ; and here again I could multiply instances. It 
is obvious, therefore, that the true distinction is between charges 
which represent money paid actually, or its full equivalent, regard 
being had to present values ;—constructive considerations, even that 
of marriage, in my judgment, should be excluded—and those which 
do not fulfil this description ; and these, I think, might fairly be 
treated differently. 

Bearing this distinction in mind, accordingly, I will call the first 
set of charges' ‘charges for value,’ and all others ‘ voluntary charges ;’ 
and I will consider the treatment applicable to both. The encum- 
brances affecting Irish land, so far as regards the rights of land- 
lords, have been estimated at about £'70,000,000 ; and probably 
‘charges for value’ amount to £'18,000,000, say a fourth of that 





' The term ‘charge’ would include terminable charges, e.g. jointures. The term 
* landlord’ would include inferior landlords. 
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sui, ‘ voluntary diese? nian to £'52,000,0c0. Many Irish 
landlords propose that the State should advance, either in cash or 
in stock, a sum sufficient to pay off these charges, repayment being 
assured at a low rate of interest, and the principal and interest 
being extinguished, as in the case of loans under the Improvement 
Acts, by a series of successive yearly payments. This project, 
however, would pledge the credit of the State to an extent to 
which the general tax-payer would certainly, and I think justly, 
object; it will never be sanctioned by a British minister; and, 
besides, encumbratices on Irish land ought, in my judgment, as a 
matter of right, to bear a part, and not a small part, of the loss 
resulting from legislation and its far-reaching consequences. I 
suggest a scheme which would be more practicable, and consonant, 
I believe, with equity. The Irish Courts could easily ascertain, on 
petition, what the encumbrances were that burdened the estates of 
Trish landlords; and, this having been done, they could soon determine 
what reduction ought to be made from these charges, regard being 
had to the amount of detriment done to the market value of the 
landlord's property owing to the policy adopted by the State. As 
regards the rate of reduction I would make no distinction between 
‘charges for value’ and ‘ voluntary charges,’ assuming, of course, 
that these last were valid; but charges wholly, or in part, unsecured 
from want of a sufficient margin of land, should be dealt with 
upon a different principle, and be either compounded or allowed to 
perish. All this seems to involve delay, and litigetion upon an 
immense scale; but were the duty devolved on the Land Com- 
mission, and on capable Commissioners dependent on it, the work 
would not be very tedious or costly—an appeal should lie, of 
course, to the Court of Chancery—and the process would be less 
open to objections of this kind than any procedure could be under 
a scheme of the general expropriation of Irish landlords, the 
alternative which must be kept in view. The scale of reduction 
having been fixed, and the sums fairly due having been settled, I 
propose that the existing charges should be extinguished, with the 
different rights and remedies attached; but in lieu of these the 
Courts should have powers to grant debentures to the persons 
entitled, representing the monies allotted to them, these debentures 
being charged on the land encumbered before by the old charges, 
and being mortgages to all intents and purposes, but negotiable 
and transferable in the easiest way, and certain therefore to pass 
in the open market. Here, however, I would draw a_ broad 
distinction between ‘charges for value’ and ‘ voluntary charges, 
and this on obviously solid grounds. The debentures, which would 
be the equivalent of the first, should be guaranteed by the eredit of 
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the State; the other debentures should be not so secured, and a 
guarantee to that extent only might receive, I hope, the sanction of 
Parliament. Until the scheme should have been worked out 
remedies by foreclosure, by sale, and by action on _ personal 
covenants, should be suspended ; but receivers might be appointed 
to collect the interest due on existing charges, and arrears of 
interest should be taken into account in estimating the sums 
finally adjudged to be due. Lastly, though a scheme of this kind, 
I believe, would not be largely opposed in Ireland, I propose, 
should the owner of any charge, whether ‘for value or ‘ voluntary’ 
only, object to the settlement made by the Court, he should have a 
right to claim such a part of the landlord's estate, that is, under 
my scheme, of the fee-farm rent, as the Court should consider a 
just equivalent. Grants of this class would be certainly few. 

This plan for relieving Irish landlords is certainly not without 
defects : for instance, it would do something, but not much, for 
landlords completely free from encumbrance. This class, however, 
is an extremely small one ; and the plan, I maintain, is perfectly 
just, within the limits I have laid down, and is practicable without 
much expense or difficulty. Let us glance for the last time at the 
general scheme for settling the Irish land I have briefly described. 
It would more than assure the tenant his rights, and would 
practically make him owner of his farm ; it would call for sacrifices, 
no doubt, from the landlord, but he would be indemnified at least 
in part, and it would leave him in a much better position than he 
could be were he bought out by the State. It would do justice, 
also, between the landlord and those who have charges on his 
estate, and it could be carried out without pledging the credit of 
the State to any great extent, for the contingent liability of the 
tax-payer would not exceed, I think, #'25,000,000, and this liability 
could scarcely arise. It would possess, in addition, the immense 
advantage of preserving for Ireland the landlord class—a necessary 
element in the national life, whatever babblers of the moment 
say; and, in short, compared to any expropriation scheme—and 
this comparison should be always made—it would be infinitely 
more just, more safe, less violent, and, above all, it would not be 
like the alternative, as I believe, impossible. In concluding this 
article I shall make three remarks, and these, I venture to hope, 
may deserve attention. To the success of the project I have 
sketched, or to any plan for settling the Irish Land Question, it is 
necessary that order shall be restored in Ireland and that law shall 
be generally obeyed. I assume this as a sine quid non, but it does 
not fall in with my present purpose to speculate how this shall be 
accomplished. I shall merely remark that the scheme I suggest 
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would, I believe, do much to attain that end, and certainly would 
do more than any plan of general expropriation and Land Purchase. 
Again, the reform of which I have traced the outline should be the 
type of the Irish Land System and the general plan of Jand tenure ; 
but facilities might be reasonably given to Irish landlords to sell 
their interests to tenants or in the general market. Lord Ash- 
bourne’s Act, in some respects modified and enlarged, ought to 
suffice for this ; but the process should be made slow and tentative, 
and care should be taken that the annual charge payable under it 
by purchasing tenants should he nearly equal to the fee-farm rents 
secured to the landlords under my project. Lastly, I am aware 
that the settlement I propose is not in accord with current English 
opinion, which, vague, ill-informed, and fluctuating as it is, seems 
to incline to an heroic experiment of generally expropriating Irish 
landlords, without counting the results or the cost. English! 
opinion, or what is called by that name, is, however, an unsafe 
guide in this matter: the Irish land is unhappily strewn with 
monuments of English misdeeds and errors, and in our time the 
Encumbered Estates Act, propounded by English thinkers and 
statesmen as the saving health of the Irish Land System, has 
proved an instrument of contiscation, immense and unjust, and 
a lamentable and complete failure. One who has studied the 
subject may, in these circumstances, refuse to accept dogmas in the 
main English; and may fairly propose a plan of his own, for the 
settlement of the Land System of Ireland, in his opinion very much 
better than the ill-considered schemes at this moment popular*. 


Witiram O'Connor Morris. 


' English opinion has, in my time, run violently in favour of no less than four con- 
flicting policies about Irish land. From 1847 to 1850 it preached the wholesale eviction 
of Irish tenants. It then clamoured for the wholesale eviction of landlords through the 
Encumbered Estates Court. Next it welcomed with delight the Gladstonian compromises 
of 1870 and 1881, With equal knowledge and steadiness it is now leaning towards the 
general expropriation of Irish landlords, provided always that the British tax-payer shall 
run no risk. The first two policies have proved wretched failures ; the third is now con- 
demned ; ought not this to suggest doubts as to the wisdom of the fourth ? 

? This article was written some months before the appearance of the remarkable letter 
of Mr. Bright to Lord Kilmorey on the Irish land. It is truly gratifying to me to find 
that my views coincide in principle with those of a statesman preeminently a sound 
authority on the Irish Question. I have differed slightly from Mr. Bright in details, 
perhaps because I am acquainted with the defects in the working of the Act of 1881, 
special kind of knowledge which Mr. Bright cannot be supposed to possess. 
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FFTUE subject of this essay is an episode in the history of English 

law, which has hardly received all the attention that it 
deserves. It is in itself curious and interesting, and a full under- 
standing of it might lead to the understanding of some other 
passages in our legal history, which are not very intelligible. It 
concerns the protection which our law of the middle ages cast over 
seisin, and more especially the protection of seisin against pro- 
prietary right. 

Now a doctrine of possession and a system of possessory remedies 
seem to find their most critical test in the question—How, and in 
what circumstances, is possession protected against ownership? It 
may well be, as some think, that to protect possession against 
ownership has not been the object of those by whom possessory 
remedies have been instituted and developed. In_ protecting 
possession they may have had chiefly in their view possession by 
those who have right ; they may have wished to facilitate proof in 
favour of owners; and it may have been but an accident in their 
schemes, though an inevitable accident, that they were forced to 
maintain the sanctity of possession even against ownership. But 
though this may be so, still it is hard to determine whether, or in 
what sense, a remedy is ‘possessory, until we have seen it con- 
ceded or denied in cases in which it would act as a limit to pro- 
prietary rights. When the contest is merely between a possessor 
and one who claims no right in the thing, then it is often possible 
to dispose of the question by saying that ‘ possession is evidence of 
ownership, or again, to contend that possession engenders title of a 
sort—title good against all who have no better, because older, title. 
When however we see the possessor protected against one who 
admittedly is the owner, or against one who is ready and willing to 
prove his ownership, then we know for certain that possession 
itself is protected by law, and protected for its own sake. By this 
phrase, ‘for its own sake,’ I mean not to stir any question about 
the ultimate reason for protecting possession, but only to point out 
that when we see an owner succumbing to a possessor, forced to 
deliver up what is his own, or forced to pay damages for having 
touched what is his own, then there can be no doubt that the law 
really does protect possession, and does not merely regard it as 
affording evidence of title, or as giving a title good against those 
who have no better. Thus it becomes an important inquiry as 
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The Peatitude of Seisin. J. 


regards any system of law, whether and how the rights of owners 
are limited by the rights of possessors. To such an inquiry let us 
subject our medieval law. 

Looking then at the state of affairs at the end of the middle 
ages —the accession of Henry VII will be a good moment to fix, 
and we can turn to Littleton’s Tenures as to a very recent book,— 
we may be inclined to think for one moment that the common law 
(as distinct from statute law of no great antiquity) never protects 
either the old-fashioned seisin or the more modern ‘ possession’ 
against ownership, against the entry and even the forcible entry 
of ‘him that right hath.” The statutes to which reference has just 
been made are of course the Statutes of Foreible Entry, of which 
the earliest is no older than 13811, and of which for the present we 
will take no further notice. It has been the general opinion that 
nothing but those statutes stood in the way of a forcible entry on 
the part of one who had a right to enter. But then stress must be 
laid on the phrase ‘a right to enter’: it at once reminds us that a 
person might well be owner of land and as such be entitled to be 
seised and possessed of it, and yet might have no right whatever to 
enter upon it. The methods whereby this state of things might be 
brought about were those which we are wont to group under the 
two heads of Descent Cast and Discontinuance. To put the matter 
very briefly :—If a disseisor (or the alienee of a disseisor) died 
seised and the ousted owner had not by continual claim kept alive 
his right to enter, then he could not enter vpon the heir of him who 
had thus died seised ; ‘the descent cast had tolled his entry,’ his 
entry was no longer congeal/e. Then, again, if an abbot seised in 
right of his monastery, a husband seised in right of his wife. or 
a tenant in tail made a feoffment in fee simple, this was a discon- 
tinuance, and the successor, wife, issue, might not enter on the 
feoffee. In these scattered cases, which we need not at this 
moment define more accurately, seisin was protected against 
ownership ; and very effectually protected; the true owner, the 
person who of all the world had the best right to be possessing the 
land, might not set foot upon it. 

We can hardly think of these rules otherwise than as rules 
which exist for the protection of seisin,— not indeed of every 
seisin, or even of every seisin that has colour of title, but of seisin 
acquired under certain particular titles. But the scope of these 
rules is so narrow and (as it must seem to us) so capriciously 
defined, that we have great difficulty in conceiving them as forming 
part of a rational coherent theory of possession ; we are tempted to 
pronounce them quite unintelligible, and therefore presumably 


' 5 Ric. II. Stat. 1. ¢. 7. 
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‘feudal.’ The explanation which I shall here hazard is that they 
are the last relics, somewhat casually preserved, of a coherent 
theory of possession, of an extremely rigorous prohibition of self- 
help, of a system of possessory remedies which was once a simple 
and effective system, but which fell to pieces in the course of the 
fourteenth century. The main outline of this historical explanation 
is suggested by a passage in Coke upon Littleton’; but to fill up 
some part of that outline secms a reasonable purpose ; for really 
the treatment of seisin in our oldest common law must be under- 
stood if ever we are to use the vast store of valuable knowledge 
that lies buried in the Plea Rolls and the Year Books. If we were 
free to write history out of our own heads, it would be a plausible 
doctrine that gradually and steadily the right of a dispossessed 
owner to right himself, to take what is his own, is curtailed by 
law ; that in the law of the later middle ages, the law of Littleton’s 
time, we may see the first tentative and clumsy advances towards 
a protection of possession against ownership. But such a doctrine 
would be quite untrue ; the sphere allowed to self-help by the law 
of the twelfth century is almost infinitely narrower than that 
allowed by the common law of the fifteenth. This seems to me an 
important fact. and I shall here attempt to collect some proofs of it. 

We have every reason to believe that our possessory actions, the 
three assizes of novel disseisin, mort d’ancestor and darrein pre- 
sentment, were not developed out of ancient folk-law but were of 
positive institution, that they were established by ordinance early 
in the reign of Henry the Second. Their very name ‘assizes,’ the 
express testimony of Glanvill? and Bracton *, to say nothing of 
later tradition’, the equally clear testimony of the Norman books 
as to the origin of the Norman assizes®, all point the same way, and 
it is even possible that we have ‘the text of the law on which the 
assize of mort d’ancestor was founded °.’ We may add to this that 
a definitely possessory remedy does not seem native to the law of 
our race ; that when it appears in England or in Germany or in 
France, it bears witness to the influence of alien jurisprudence, of 
Roman law working either directly, or through the medium of the 
Canon Law. At the same time we must not think of the Norman 
or the English assizes as copies of the interdicts or of the actio 
spolii. It would be easy for us to exaggerate the amount of Roman 
law that can have been known in the court of Henry the Second. 


1 Co. Lit. 237. ? Glanvill, xiii. c. 1. 

3 Bract. f. 164 b. * Mirror, c. ii. § 25; 2 Inst. 24. 

5 Brunner, Entstehung der Schwurgerichte, pp. 297-303. 

* Stubbs, Const. Hist. § 145; Assize of Northampton, c. 4. Madox (Hist. Exch. vol. 
ii. p. 549) gives from a roll of 14 Hen. II. an entry to the effect that Ralf son of 
Huilard was amerced for a disseisin done against the king's assize. The assize of 
norel disseisin seems therefore to have been in force as early as 1168. 
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Much more had become known by Bracton’s time; but Bracton 
had great difficulty in finding the assizes in the Roman books". 
They were not pedantries, but lively, effective institutions, well 
suited to the Normandy and the England of Henry's day, and they 
struck deep root and flourished. A century after Henry's death 
the Novel Disseisin was still ‘ festinum remedium, the most sum- 
mary proceeding known to the Chancery *. 

If we ask for the motive of this new institution, we ought per- 
haps to distinguish between motives which are and those which 
are not avowed. Henry’s main object may have been to strike a 
heavy blow at feudalism, to starve the feudal courts, to weaken the 
tie between man and lord, to strengthen the tie between subject 
and king, to make every possessor feel that he owed the blessed- 
ness of possession to a royal ordinance, to the action of a royal 
court. Also it is not to be disguised that he made money out of 
his assizes *. But he could not have succeeded had there not been 
a strong feeling that a possessory action was a right and good 
thing, that the peace ought to be maintained, that proof should be 
easier, that the dilatory processes of the old actions were working 
injustice. The avowed motive for the new institution was, at least 
according to Norman tradition, the protection of the weak against 
the mighty, the poor against the rich; along with this we have the 
homely thought, that the plough must not be disturbed, that he 
who sows should also reap*. Perhaps at the base of the new 
remedies there was no one clearly thought-out principle, but rather 
several different ideas, which, though for a while blent and har- 
monious, would in course of time become separate and discordant. 

Of all the possessory assizes the Novel Disseisin is by far the 
most interesting ; and since everything depends upon the words of 
its formula, that formula, the question which the recognitors were 
summoned to answer, must here be set forth :— 

Si B injuste et sine judicio disseisivit 4 de libero tenemento 
suo in X post [ultimam transfretationem domini Regis in Nor- 
manniam—or other the time of limitation ]. 


' Item est ‘petitoria haereditatis actio’ [this means the writ of right], et competit 
illis, quibus jus merum descendit ab antecessoribus sicut haeredibus propinquioribus. 
‘ Possessoria’ vero ‘ haereditatis petitio’ est de possessione propria, et quae dicitur ‘actio 
unde vi,’ per quam restituitur spoliato, et dici poterit ‘assisa novae disseisinae.’ Item 
dicitur ‘ possessoria petitio’ de possessione aliena, sicut alicujus antecessoris de aliquo 
tenemento de quo antecessor obiit seisitus ut de feodo, quae dicitur ‘actio quorum 
bonorum,’ sive ‘ assisa mortis antecessoris.” . . . Est etiam interdictum sive actio 
‘quorum bonorum,’ quae non oritur ex maleficio sed ex quasi contractu. Bract. f. 103 b, 
104. These are learned after-thoughts. We do not suppose that the appeal of homicide 
was modelled on an ‘actio legis Aquiliae de hominibus per feloniam occisis.” 

? Stat. West. IT. ¢. 25. 

* Bigelow, History of Procedure, p. 187. 

* Brunner, pp. 297-300, 328-330; eee the Statuta et Consuetudines published by 
Warnkénig at the end of the second volume of his Franzisische Staats- und Rechts- 
gechichte, especially p. 11. 
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Glanvill speaks but very briefly of this assize, and gives us no 
information as to the precise meaning of the terms used in its 
formula’. Again, Palgrave’s ‘ Rotuli Curiae Regis’ give us but 
little help. We may indeed see that in Richard's reign and 
John’s the new remedy had become very popular; it was doing a 
great work. But just because it was working well, the records of 
its working are uninstructive. In case after case there is no 
pleading at all, and the jurors answer the question put to them 
with almost monosyllabic brevity —‘ disseisivit eum '—‘non dis- 
seisivit eum’; they well understand what is meant and do not pray 
the aid of the justices. During Henry the Third’s reign special 
pleas (exeeptiones) become not very uncommon, and special verdicts 
become still commoner. The ideas answering to the terms ‘ injuste,’ 
‘ disseisivit, ‘libero tenemento’ are being developed and defined, 
and it is becoming rather rash for laymen, over whose heads an 
attaint is pending, to swear that # has unjustly disseised 4 of his 
free tenement. Then from the middle of the thirteenth century we 
have Bracton’s book with an elaborate doctrine about the scope of 
the assize. 

Before we turn to that account it will be well to remember how 
summary an action this Novel Disseisin was, how sharp was the 
contrast between it and other actions*. To begin with, ‘ personal 
service ’ (to use a modern term) was unnecessary; to attach the 
defendant's bailiff was enough; there could be no essoin; there 
could be no vouching to warranty of any one not named in the 
writ ; the assize could be taken by default; no pleading to issue 
was necessary; the questicn for the recognitors was defined in the 
writ. Lastly, this was the only action in which one could recover 
both land and damages. It is not, in Bracton’s view, a real action ; 
it is a personal action founded on tort *. 

Now in order that we may understand the spirit of this assize 
as administered in Bracton’s day, we had better at once put the 
extreme case, which is also the simplest case:— A is the true 
owner, or very tenant in fee simple, of land and is seised of it ; 
he lives on it and cultivates it himself; there comes one B 
who has no right whatever; he casts A out and keeps him out, 
by foree and arms. When, we must ask, does 4 cease to be 
seised and when does B begin to be seised? Doubtless in one 
sense or for one purpose, 4 is disseised so soon as he is put off the 
land; he can at once complain to a court of law that B has 
disseised him. Indeed to found such a complaint no actual ouster 
was necessary; had he repulsed B he might still have complained 


' Glanv. xiii. 32-9. 
? Compare 2 Inst. 411; 8 Rep. 50. * Bract. f. 104, 164 b. 
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of a disseisin. The assize serves the purpese of an interdict for 
retaining, as well as that of an interdict for recovering possession ; 
had #4 but entered with an intent to assume possession this would 
have been disseisin enough. In many cases the mere troubling of 
possession is a sufficient disseisin, if the person seised choose to 
complain of it as such’. But even when 4 has been extruded from 
the land, Bis not at once seised (at least as regards 4), that is to say, 
he is not protected by the assize (at least as against 4); if within 
a certain limited time 4 returns and ejects B, / will have no ground 
of complaint. Bracton sometimes expresses this principle in a 
romanesque form, derived from what is now held to be a misinter- 
pretation of a famous sentence in the Digest *; one can retain pos- 
session animo solo. The ejected 4 so soon as he has been de facto 
ejected has ceased to possess corpore, but he has not ceased to possess 
animo; he has lost possessio naturalis, he has not lost possessio 
civilis. When however we come to ask what this really means, 
we find that the talk about a man retaining seisin animo solo— 
apart from any objection about the misuse of Roman terms—is 
somewhat misleading. Really there seems to be a set of hard and 
fast rules about the matter. 4 must turn B out within four days; 
otherwise B will have a seisin protected by the assize. Such is the 
case if A was actually on the land and was himself cast out. If 
however he was away from the land when the disseisin took place, 
then a longer time will be allowed him. In the first place. he will 
not be disseised until the act of Cisseisin is brought to his know- 
ledge. In the second place, he will then have a reasonable time 
within which to come to the land, and after that he will have his 
four days. The ‘reasonable’ time is in several cases determined 
by the parallel rules about essoins. Thus the man who is in 
Gascony or on a pilgrimage to Compostella has forty days, two 
floods and an ebb, fifteen days and then the four days. Bracton, if 
I understand him rightly, seems to think that for a man in England 
fifteen days would always be reasonable, but says that at the present 
time this rule is not observed. The four days he tells us are 
allowed a man for the purpose of collecting friends and arms *. 
Fleta ‘ and Britton® repeat, though not very clearly, this curious 
doctrine ; four days seems still the fixed time within which a 
person who has himself been cast out of the land may lawfully 
enter upon and eject his ejector. 

Mr. Nichols in his fine edition of Britton has supplied a gloss 

? Bract. f. 161 b, 216 b. 

* Dig. de diversis regulis juris (50. 17), 183. Ut igitur nulla possessio acquiri nisi 
animo et corpore potest, ita nulla amittitur, nisi in qua utrumque in contrarium actum 


est. See Bract. f. 38 b, 39. 
> Bract. f. 163. * Fleta, p. 216. * Brit. vol. i. p. 294. 
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from a Cambridge MS., which there is some reason for attributing 
to John of Longueville, a justice of Edward the Second’s time *. 
The first words of it are very interesting :—* Where the disseisin is 
done in the presence of the disseisee, the disseisor must be ejected 
within five days ; because the law of ancient time granted that the 
disseisee should go one day to the east, the second day to the west, the 
third day to the south, and the fourth day to the north, to seek succour 
of his friends all the country round. This same MS. contains a 
Bracton as well as a Britton, and in the margin of the Bracton [ 
have found a Latin note, to the following effect :—‘ dA being at 
London is disseised of his free tenement in York, for his family is 
ejected ; if it be asked within how long a time he may lawfully 
re-eject his ejector by his own force, I am safe in saying (dico secure), 
within fourteen days, or fifteen; for in five days a messenger may 
come from York to London to give him notice; then 4 himself 
“an go thither in other five days, and four days being spent in 
obtaining the aid of friends, he can re-eject the ejector on the fifth. 
And so wheresoever he be, by computing the days reasonably 
necessary for coming and going (the allowance being more or less 
liberal according to the discretion of the justices) and four days for 
getting the help of friends, one can decide whether time has run 
against him or no*.’ It would seem then that in the opinion of 
some lawyer of the fourteenth century this rule about the four 
days was still law.- We shall have some difficulty in reconciling 
this with the testimony of the Year Books; but we know how 
legal texts are haunted by the ghosts of dead doctrines. 

If a somewhat close attention is paid to Bracton’s words, we 
shall find that a period of four days is mentioned more than once 
in connexion with the acquisition of seisin; some attention is 
necessary, because, as it seems to me, he was inclined to speak 
vaguely of it and to rationalize it away. Thus if 4, who has 
been ejected, die without having purchased a writ, his heir will 
not have the mort dancestor against the ejector, unless 4 die 
within four days after the ejectinent*®. If he die within the 
four days then he ‘dies seised’ within the meaning of the writ 
of mort d'ancestor*. Again, a case is put in which I enfeoff you to 
the intent that you marry my daughter; you marry some one else ; 
I may eject you, but must do so ifra tridunm vel quartum diem, vel 
aliquantulum ulterius, sed cum causa, Seemingly this means that I 
must enter within four days, but that a longer time will be allowed 
me if there be cause, if e.g. I am not on the spot®. Then, again, 
Bracton considers personal liberty and personal villeinage as the 


' Brit. vol. i. p. 294. 2 MS. Dd. vii. 6, at f. 34 of the Bracton. 
* Pract. f. 218 b. * Bract. f. 262. * Bract. f. 23. 
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subjects of a sort of possession or seisin. A runaway serf must be 
captured infra fertium vel quartum diem, otherwise he will be in 
possessione liLertatis, will be statu liter, and the lord will be put to his 
action’. This term of four days must be carefully distinguished 
from the term of year and day, by dwelling for which in a privi- 
leged place a villein may gain the right of liberty. It will take 
him a year to gain a right to his freedom; but in four days he 
may get possession, legally protected possession, of it. 

A term of four days seems therefore the time during which one 
who has ousted the owner must de facto hold the land in order that 
he may have a seisin of it, legally protected agaast the owner. On 
the other hand, if one comes to the land by good title, no lapse of 
time is necessary ; the feoffee is seised so soon as the feoffor has 
delivered seisin. But even within the region of conveyance, we in 
one case meet with a requirement of a four days’ seisin. If a man 
is going to enter religion and to endow the religious house with his 
land, he must deliver seisin per tres dics vel quatuor before he 
becomes professed*. Bracton speaks rather casually about this 
point, and it would be rash to lay much stress upon what he says ; 
but it deserves remark that we here come across something not 
unlike the ‘sessio triduana’ of German medieval law. 

In certain cases, German law of Bracton’s time required of a man 


land—should steadily sit upon the land—for three days and three 
nights. In what cases and to produce what legal results this was 
required, have been controverted questions. At one time it was 
maintained that the purchaser of land would not have acquired a 
legally protected possession, until he had held the land for the 
three days *. Recent writers have come to a different opinion. The 
commonest of all the ‘common assurances’ of Germany was the 
‘Auflassung, a proceeding closely akin to our own Fines and 
Recoveries. It took the form of a fictitious action between seller 
and buyer, in which the land was adjudged to the latter. Having 
been put into possession, it seems to have been required of him that 
he should abide on the Jand three days and three nights. The 
object however of this requirement, according to modern authorities, 
was not the acquisition of a legally protected seisin, but rather the 
preclusion of any claim on the part of the seller or of any one else 
who was present in court when the Auflassung was made‘. The 
origin of this period of three days, it is said, was this :—In old 
times a Ding (‘a judicial session, 1 suppose we must say, unless we 


1 Bract. f. 6 b. ? Bract. f. 27 b. See also Y. B., 20 & 21 Edward I. pp. 8, 82. 
* Albrecht, Gewere, pp. 75-75. 
* Laband, Vermigensrechtliche Klagen, pp. 236 244; Heusler, Gewere, pp. 167-172. 
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prefer ‘a moot’) lasted three days, and the person who acquired land 
by a judgment was not safe until the Ding was over, until court and 
suitors were dispersed', So the English suitor must await his 
adversary four days in court. I know not whether the rule that 
we find in Bracton that a disseisor may be ejected im/ra guartum 
diew has any direct connexion with the German rule; very possibly 
not, for I believe that in Germany the disseisee would have been 
allowed at least a year and day for the re-ejectment of his 
disseisor. But Bracton’s rule has all the appearance of being very 
ancient. We may perhaps detect its origin in yet older law. In 
the Lex Salica it makes a great difference to the man who is 
following the trail of stolen cattle, whether he comes upon them 
before or after three nights have elapsed. On this depends, what 
is all important in ancient law, the burden, or rather the benefit of 
the proof *. The idea at the base of this-distinction seems to be 
that after three nights a theft is no longer flagrant ; the malefactor 
will not be caught in the act. It is not impossible that in the 
Judicia Civitatis Londoniae, the statutes of the London peace-guild, 
which seemingly belong to the reign of Athelstan, we may find a 
trace of the same idea. He whose cattle have strayed must 
announce the loss to his neighbours ‘infra tres noctes, otherwise 
the guild will not make good the loss*. So in the law of Bracton’s 
day a disseisin ceases to be flagrant ‘infra quartum diem.’ A 
curious confirmation of this rule, and of the fact that before the 
end of the thirteenth century it was no longer observed, occurs in 
The Mirror. The writer, who is a conservative and an antiquary, 
complains that‘ force holds in disseisins after the third day of peace- 
able seisin. This, he says, is an abuse, ‘forasmuch as he is not 
worthy of the law’s help who contemns judgement and uses force *.’ 

But be the origin of the rule about the four days what it may, 
this allowance of a certain time for re-ejectment becomes of con- 
siderable importance. That there should be some such allowance, 
more or less precisely defined, is of course, according to our modern 
ideas, very natural, especially if there is to be a possessorium so strict 
that it will protect even a vicious possession against the self-help of 
the owner. The disseisor who has forcibly turned the owner out, or 
who has come upon the land during the owner's absence, cannot be 
protected directly he is the only person on the land, at all events he 
cannot be protected against the owner. ‘A mere trespasser,’ says 
modern authority, ‘ cannot, by the very act of trespass, immediately 
and without acquiescence, give himself what the law understands by 

' Sohm, Altdeutsche Reichs- und Gerichtsverfassung, p. 365. 
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possession against the person whom he ejects, and drive him to 
produce his title, if he can without delay reinstate himself in pos- 
session.’ It was held in the case just cited that a trespasser who 
had been occupying a house for eleven days had not acquired ‘ what 
the law understands by possession.’ A trespasser, it is said, ‘ does 
not gain possession until there has been something like acquiescence 
in the physical fact of his occupation on the part of the rightful 
owner*.’ The writer who says this thinks also that until there 
has been something like acquiescence on the part of the rightful 
owner, the trespasser who is on the land will have no possession 
legally protected even against outsiders, supervening trespassers. 
This, for anything that I know, may be the modern law. If so, 
any one who now wishes to make a theory of possession has an 
easier task than that which was set before Bracton; for clearly it 
was law in his day that in the very moment of the ejectment the 
wrongful ejector gained a seisin protected against persons in 
general *. To account for this out of the theoretic materials ready 
to his hand was difficult. He had to hold that a man may be 
seised as regards some, not seised as regards others, and to speak of 
the disseisor obtaining a naturalis possessio which is protected 
against those who have no right, before he acquires the civilis 
possessio which is protected even against those who have right. 

However, the main point which needs attention is this, that when 
once the short period of four days (or it may be a little longer) has 
elapsed, the disseisor has acquired a seisin which is protected 
against all men. If ejected even by the rightful owner, he will 
have the assize and he will be reinstated in his possession. If we 
are to use the terms of later law, we must say that the disseisee’s 
entry is already tolled. There is no need for any descent cast, 
there is no need for any alienation by the disseisor to a third 
person, there is no need for any such lapse of time as can have (at 
least to our minds) a prescriptive effect: all that is needful is that 
the disseisor shall have really obtained possession of the land, and 
that he has done so is sufficiently manifested if he has remained 
undisturbed for four days, the disseisee being in the neighbourhood 
and cognizant of the disseisin. 

But what a most rigorous possessorium have we here! It pro- 
tects even a ‘vicious’ possession. If 4, having been cast out by B, 
lets four days elapse, and then has recourse to self-help, B will 
bring the assize against him, and it will be useless for 4 to except 
that B obtained his possession by force, and by force used against 
him, 4. This extreme rigour is so remarkable and yet has so 

? Browne v. Dawson (1840), 12 A. & E. 624, 629; 10 L. J., Q. B. 7. 
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seldom been remarked, that were not Bracton’s text very clear I 
should doubt whether I had understood it; but I think that if 
others will read the whole book on the Novel Disseisin they will 
come to the conclusion that has here been stated. It is necessary 
to read the whole book, because Bracton has a way of speaking 
about time which is very apt to lead modern readers astray. He 
constantly speaks as though lapse of time were necessary in order 
to give the disseisor a seisin protected against the true owner:— 
he must have time on his side, a long time, a long interval, a long 
and peaceable seisin; and again, the true owner loses the right of 
self-help when he has ceased to have the mind to possess, when he 
has dissimulated the injury, when he has acquiesced. The truth 
that such words as ‘long’ and ‘short’ are very vague words will 
be forcibly brought home to us when we discover that by ‘a long 
time’ in this context Bracton means four days. 

Distinct from the case of the disseisor is that of the intruder, of 
one who enters on a vacant possession, on a possession, for ex- 
ample, left vacant by the death of a tenant for life. He may be 
ejected antequam habuerit longum tempus et pacificum; but then this 
longum tempus is to our minds not very long; it is but year and 
day—at least such is one opinion’. Britton remarks that an 
intruder ejected by the true heir within year and day cannot 
recover his possession. To this the Cambridge glossator objects, 
*‘ because it seemeth to me that an intruder should not be in a worse 
condition than a disseisor would be*;’ a remark which shows once 
more that, in his opinion, a disseisor would gain protection in less 
than a year. Probably the explanation for this seeming favour 
shown to a disseisor as contrasted with an intruder, is that (albeit a 
disseisin is a much more serious injury than an intrusion) the 
person who is really entitled to be in possession is much more 
likely to get speedy notice of a disseisin than of an intrusion; he 
may well not know that a right to enter has accrued to him until 
the intruder has been upon the land for some months. 

Bracton of course has no doctrine about discontinuances or 
descents cast. He has no need of any, because he has a compre- 
hensive doctrine of possession. Even the disseisor himself in a 
very short time, at least in what seems to us a very short time, 
will have a seisin protected against the disseisee, and as to alienees 
of the disseisor, or disseisors of the disseisor, the question whether 
the original disseisee may eject them will be the question whether 
he has stood by for four days since the original disseisin. 

All this seems to me so plainly written on page after page of 
Bracton’s book, that I should have said that there could be no doubt 
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about it whatever, were it not that Mr. Justice Holmes has written 
something which seems to contradict it. ‘English law, he says, 
‘has always had the good sense to allow title to be pleaded in 
defence to a possessory action. In the assize of novel of disseisin, 
which was a true possessory action, the defendant could always 
rely on his title’. Now in a certain sense, though not as it seems 
to me a very precise sense, this is true of days much later than 
Bracton’s, and very possibly the word ‘always’ was not intended 
to comprehend so remote a time as the thirteenth century; but as 
some of the many readers of one of the best of books may suppose 
that this sentence refers to the law of Bracton’s time, I am bound 
to controvert it, and that too in Bracton’s own words. 

In the following passage we have perhaps his fullest statement 
of the principle that possession is to be protected even against 
ownership :— 

Si autem verus possessor negligens erit post disseisinam, et 
negligens impetrator, patiens et dissimulans injuriam, impotens 
omnino, vel de potentia sua desperans, ut praedictum est, ita quod 
utramque amisit possessionem, naturalem videlicet et civilem, non 
succurritur ei nisi per assisam. Et si forte assisam contemnat, et 
possessionem suam (viribus utens non judicio) sibi usurpare prae- 
sumat, competit spoliatori propter usurpationem assisa, non quia ‘injuste’ 
disseisitus sit, sed quia ‘ sine judicio, et quia per negligentiam veri 
domini utramque habere incepit possessionem, naturalem videlicet 
et civilem. Et si verus dominus habere velit regressum, vix aut 
nunquam audietur, nisi tantum super proprictate; si autem velit 
ad assisam recurrere, quae ei primo competebat, non poterit: quia 
assisam demeruit et gratiam juris, et quia frustra legis auxilium 
invocat qui in legem committit‘. 


Bracton afterwards treats at very great length the possible pleas 
in bar to the assize. The defendant can only prevent the assize 
being taken by excepting to some of the words of the writ. The 
writ inquired ‘whether B unjustly and without a judgment disseised 
A of his free tenement in X. If it was found that B had done this, 
then 4 recovered his seisin. Now there may seem to us to be two 
terms in the writ which might be attacked by the true owner who, 
after some delay, had ejected his disseisor. He might plead that 
what he did was not done ‘ unjustly, or again he might plead that 
the tenement from which 4 was ejected was not 4's free tenement. 
At either point however the law of Bracton’s day would meet him 
and defeat him. As to the ‘unjustly,’ Bracton almost explains this 
word away by saying that every disseisin done ‘without a judg- 
ment’ is done ‘unjustly,’ injuste quia sine judicio; the only force of 
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the word seems this, that a disseisin may be unjust even when there 
has been a judgment. 


Quamvis verus dominus jus habeat in re et ‘juste’ ejiciat, tamen 
‘injuste ’ ejicit, quia ‘sine judicio, et quia propriis viribus reposcit 
quod per judicem [corr, judicium] reposcere debuit, i/eo per judicinm 
restiluat quod sihi sine judicio virthua usurpavit; nanquam postmodum, 
nisi vix tantum super proprietate, erit audiendus; et hoe si post 
tempus ejiciatur quod sutfticere possit pro titulo ad hoe quod sine 
brevi non teneatur tenens respondere; secus autem esset si incon- 
tinenti rejiciat disseisitorem '. 

It would be difficult to say in plainer language than this that 
the true owner, despite his title, may be compelled by a court of 
law to yield possession to a disseisor. Then as to the term ‘free- 
hold’ or ‘free tenement’ in the writ. It is competent for the 
defendant to except that the plaintiff was not seised of a free tene- 

ut, and in this form divers objections can be made. It may be 
asserted that the tenement was held of the defendant in villeinage, 
it may be asserted that the plaintiff was merely in as bailiff or as 
termor. Such pleas as these are beside our point. But suppose 
that B with no sort of title but his own strong arm put 4 out of 
the land, and that 4 let some time go by without doing anything, 
but then returned and cast B out; A has disseised PB of F’s free 
tenement; and the Court not heeding, not permitting any talk 
about ownership, will put B back again. 


In hoe autem quod dicitur in brevi ‘de libero tenemento’ com- 
petit exceptio tenenti contra quaerentem; sed ad omnes non 
pertinet exceptio, quia licet ‘juste’ ejicere possunt, tamen non 
possunt ‘sine judicio,’ licet jus habeant ejiciendi. Jus tamen habet 
recenter, post tempus autem nequaquam; unde si verus dominus 
allegaverit quod ‘juste, replicari poterit quod ‘ injuste’ quia ‘sine 
judicio.” Et unde si verus dominus excipiat quod jus habeat et 
liberum tenementum, et ‘injuste et sine judicio’ ejectus sit, et quod 
quaerens qui injuste ejecit feodum et liberum tenementum habere 
non possit, replicare poterit de tempore, quod verus dominus liberum 
tenementum amisit, per cursum temporis, per patientiam sive 
negligentiam vel per impotentiam. Patientia enim longa trahitur 
ad consensum, et negligentia sive dissimulatio obolent injuriam. 
Et unde disseisitor cum tempus habeat pro se et quasi liberum 
tenementum, sine brevi et sine judicio disseisiri non potest. Et 
unde si fuerit sine judicio disseisitus et portaverit assisam, non 
obstabit ei quod liberum tenementum non habuit quaerens, propter 
usurpationem sine judicio quantum ad verum dominum, et propter 
tempus quantum ad disseisitum?.’ 


It must certainly be admitted—or rather let us particularly ob- 
serve—that Bracton does here and elsewhere account for the law’s 
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protection of the disseisor partly at least by referring to the dis- 
seisce’s delay; he has acquiesced, he has dissimulated, he has been 
negligent—this very probably is an important moment in the 
history of our possessory actions; but of the owner's being able to 
rely on his ownership there is no talk. On the next page we have 
these conclusive sentences :— 

Videamus quae poena teneat eos qui seisinam suam in causa 
spoliationis [corr. teneat eos in causa spoliationis qui scisinam 
suam] post tempus viribus usurpaverint: ix/rusor vel disseisitor 
erit restituendus non obstante aliqua exceplione proprictatis. Et si 
obstare non debeat exceptio proprietatis in persona veri domini, ut 
si dicat ‘Juste disseisivi vos, quia tenementum meum est et ego 
dominus, et tu nullum liberum tenementum habere potes quia non 
habes ingressionem nisi per intrusionem vel disseisinam, ita ex- 
ceptio non valebit ei, quamvis ‘juste’ se ponat in seisinam quantum 
ad jus, ‘injuste’ tamen hoc facit quia ‘sine judicio, ut supra dictum 
est. Prius enim cognoscendum est de vi quam de ipsa proprictate. 


An examination of the records of Practon’s time will I believe 
fully bear out his doctrine. But still I think we can see both in 
them and in Bracton’s own pages a certain growing doubt as to 
whether ‘seisin of free tenement’ does not imply title, not of course 
good title, but title good or bad. He occasionally hesitates about 
saying that the disseisor acquires ‘liberum tenementum, and allows 
him only ‘quasi liberum tenementum’; and he is inclined to base 
the requirement of ‘tempus’ on the necessity for some acquiescence, 
or negligence, or dissimulation on the part of the disseisee. Seem- 
ingly it was a further reflection upon and development of this idea of 
‘liberum tenementum, which set at work that great change which 
makes the law as it is in Littleton so very different from the law 
as it is in Bracton. Very probably these words in the writ—‘ de 
libero tenemento suo ’—were originally intended merely as a denial 
of the assize to the tenant in villeinage; the obvious, primary 
opposite to ‘liberum tenementum’ is ‘villanum tenementum.’ To 
have given every villein a possessory remedy in the king's own 
court would have been too daring an infringement of the manorial 
system even for Henry the Second; to give such a remedy to every 
possessor of land not burdened with villein services was a sufti- 
ciently high-handed invasion of the first principle of feudalism, 
But in course of time new contrasts are found for the ‘liberum 
tenementum. The assize is denied to the termor; according to 
Bracton because he holds merely on behalf of his land-lord; tenet 
nomine alieno; so the termor has no free tenement. Then there 
slowly creeps in the idea of ‘an estate of freehold’; ‘freehold’ 
begins to imply a certain kind of proprietary right. Parallel with 
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this process is the growth of special pleading. In Henry the 
Third’s reign pleas in bar of the assize are becoming frequent. 
Even if we regard the assize as still in the very strictest sense a 
possessory remedy, such pleas have their proper place. The de- 
fendant’s view is that he has committed no disseisin, that he has 
ejected nobody, that he obtained his possession under some judg- 
ment, fine, feoffment, covenant; he specially pleads this matter, 
because he is naturally anxious that delicate questions of law shall 
not be left in a lump to a dozen laymen. Such pleas go to the 
question of possession and dispossession, and I have seen no instance 
of a plea which, admitting the disturbance of a settled possession, 
justifies that disturbance as an exercise of proprietary right. But 
still the development of pleading begins (in a manner which should 
be familiar to us) to turn matter of fact into matter of law. 

But not to anticipate what must come before us hereafter as 
belonging to a later age, Bracton’s doctrine as to the scope of 
the assize seems in brief this:—it protects possession, untitled 
possession, even ‘ vicious possession. As to this last point, he 
expressly accepts the words of the Institutes which describe the 
scope of the interdictum unde vi as it was in Justinian’s day. If 
O, the owner, turns P, the possessor, out, P will recover his pos- 
session even though he obtained that possession from O vi vel clam 
vel precario. A wrongful ejector however does not acquire pos- 
session directly he is the one person on the land, or rather he does 
not at once acquire possession as against the owner whom he has 
ejected. Such an ejector will at once be protected against mere 
outsiders, but he will not be protected against the owner until some 
days, or it may be months, have elapsed. How to account by a 
rational theory for this state of things is the difficulty. Bracton 
is unfortunately, but very pardonably, misled into supposing that 
according to Roman theory a person who has ceased to possess 
corpore can go on possessing animo solo. This brings him to lay 
stress upon acquiescence, to speak as though it were the owner's 
acquiescence (for four days or so) that gives the ejector a claim to 
protection, as though this acquiescence were equivalent to ‘title,’ or 
were itself a sort of title. It is but a short though an important 
step forwards from this position to say that what the law protects 
is not possession, but titled possession, to hold that the ‘seisin 
of freehold’ which the plaintiff in an assize must prove, is seisin 
acquired by some lawful title, some act in the law, or else seisin 
fortified by lapse of time. 

Dr. Heusler, to whose excellent account of Bracton’s theory of 
possession ' I owe whatever is good in this paper, says that the 
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assize of novel disseisin gradually becomes a sort of Publiciana, and 
that in Britton’s book the process is complete, ‘die Besitzklage ist 
eine formliche Publiciana.’ We do not, as it seems to me, find much 
change in the actual rules of law as we pass from Bracton to 
Britton ; we still hear, though somewhat indistinctly, of the four 
days; but there is a change of theory. In great part this is just a 
change from clear thought to muddled thought. The grip of pos- 
session which a few years ago seemed so assured has been relaxed. 
sy his definition Britton goes so far as to make ‘property’ an 
essential element of possession :—‘ possessioun proprement est seisine 
et tenir de acune chose par cors et par volonté orese la propreté?. 
No comment on this is possible, except that the writer was too 
stupid to understand Bracton*. Still we can make out that ‘title’ 
has now become essential to ‘free tenement. The plaintiff in the 
assize must have had ‘title de fraunc tenement.’ This he may have 
got by inheritance, by feoffment or the like, or again by peaceable 
seisin after a vicious entry®. The law therefore no longer en- 
deavours to protect possession against ownership; but it will 
protect, even against ownership, something that stands as it were 
midway between possession and ownership, some /ertinm quid, that 
can only be described as ‘title de fraune tenement.’ It is attempt- 
ing to steer a very difficult course. Of its subsequent adventures 
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* As I do not wish that any one should trust my account of Bracton’s theory of posses- 
sion further than he can see it in Bracton’s own pages, I will here give references to the 
most important passages. I regard the discussion on f. 162 b-164 b as governing all that 
is said in other parts of the book. Here Bracton is expressly answering the question, 
Within what time may I eject my disseisor? Then see f. 165 b, 168 (line 8), 183 b- 
184 b, 195 b, 196, 205, 209-210 b, 212 b (line 23); also f. 30 b-31 b, 51 b-s2 db. It 
seems to me clear that Bracton in speaking of time has but two sets of phrases, (@) post 
longum tempus, post longum intervallum, post longam et pacificam seisinam, &c., 4) 
statim, incontinenti, nullo intervallo, flagrante disseisina, &c.; the disseisor who is not 
ejected while the disseisin is ‘ flagrant,’ is not ejected until after ‘a long seisin.’ As to 
excepting against a plaintiff that his possession was acquired ri; contrast what is said on 
f. 160, line 6 (a passage not very intelligible as it stands) with f. 210 b, lines 7-13, 
where Bracton quotes the Institutes ‘is qui dejecit cogitur ei restituere possessionem, 
licet is ab eo qui vi dejecit vi, clam, vel precario possidebat.’ The Normans seem to 
have come to a different result in developing their assize, and to have refused this 
remedy to a plaintiff who had obtained his seisin by force used against the defendant. 
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THE LAW OF SETTLEMENT AND REMOVAL, 


VERY lawyer will agree that a prime cause of the deficiencies 
observable in our local government is to be found in the 
state of the law which concerns local authorities. The bulk and 
confusion of the law of local government have been repeatedly 
denounced, with much energy, if almost without result. But these 
evils would not be remedied merely by passing such an Act as 
successive Ministries have promised, for the consolidation of admin- 
istrative areas and authorities. A complete code of local admin- 
istrative law will be necessary. If codification is desirable with 
respect to laws administered by experts, how much more desirable 
must it be with respect to laws administered by boards of shop- 
keepers, farmers, or country gentlemen who hold office for periods 
too short to allow of a thorough acquaintance with public business, 
boards whose sole legal adviser is a busy and not always a learned 
solicitor! Such a codification of the law relating to local govern- 
ment would naturally reduce it under three principal heads: (1) 
Constitution of Local Authorities ; (2) Local Finance ; (3) Administra- 
tive Functions. It is pretty well agreed that the law comprised 
under either of the first two heads might be brought within a 
fraction of its present size, that one and the same authority is 
quite competent to make roads, suppress unwholesome nuisances, 
and relieve the poor; that money for these purposes can be raised 
just as well under one name and by one machinery as under many 
names and by many machineries. The law comprised under the 
third head does not admit of so much compression, because it 
treats of matters really various in kind. Making a road is 
a different process from relieving the infirm poor or teaching 
children to read and write. Still the law which regulates adminis- 
trative functions might be abridged and simplified in a degree 
which can more easily be illustrated than described. As a primary 
subdivision of this law let us take the law which regulates the 
function of poor relief; and in this subdivision let us take the 
title of Settlement and Removal of the Poor. 

Settlement is defined in Burn’s ‘ Justice, vol. iv. p. 316, as ‘the 
right acquired in any of the modes pointed out by the poor-laws, 
to become a recipient of the benefit of those laws in that parish or 
place which provides for its own poor where the right has been last 
acquired.’ It might have seemed possible to state with tolerable 
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brevity the modes of acquiring and losing a settlement. But the 
statutes relating to the subject are more than unirty in number, and 
their number gives no measure of their difficuity. As Mr. Fitz- 
gerald expressed it in giving evidence before the Committee of the 
House of Commons which sat to consider the subject a few years 
ago, ‘ New law is frequently engrafted on the old without repealing 
the old, so that it becomes difficult, even for a lawyer, and almost 
impossible for a layman, to know what the law really is.’ But the 
statutes are a trifle to the case law. The cases indexed under the 
heads of Settlement and Removal in the latest edition of Fisher's 
Digest occupy one hundred columns. More than five hundred 
pages of Burn’s ‘ Justice’ are filled with them. Some, no doubt, 
are obsolete, for where the statutes have never undergone revision, 
cases linger on the books for years after they have become useless 
or dangerous. Still the operative law of settlement and removal 
remains bulky and obscure, and is thoroughly understood by few 
professional men, whether barristers or solicitors. 

The object of this paper is to show briefly the growth of the 
statute law dealing with this subject, and to suggest how that law 
might now be recast. The statute law has grown up without any 
clear intention or methodic plan on the part of the Legislature. 
It is well known that, as early as the 12th year of Richard II, 
strict laws were passed for the repression of vagrancy. Naturally 
it was the object of these laws to make the destitute poor withdraw 
to places where they had resided or where they had been born. 
There, at least, they would have to be relieved. however grudgingly. 
In this way the vagrant laws insensibly established two modes 
of procuring a settlement; namely, birth and residence. But 
the modern law of settlement dates from the well-known statute 
13 & 14 Car. II. c. 12, which first organized the system of removal 
of the poor by, the order of the justices. This statute, short but 
incredibly diffuse, is so choice a specimen of the old-fashioned style 
of drafting statutes that it deserves to be quoted at length. It is as 
follows :— 

‘Whereas the necessity, number and continual increase of the 
poor, not only within the cities of London and Westminster with 
the liberties of each of them, but also through the whole kingdom 
of England and dominion of Wales, is very great and exceeding 
burthensome, being occasioned by reason of some defects in the 
law concerning the settling of the poor and for want of a due 
provision of the regulations of relief and employment in such 
parishes or places where they are legally settled, which doth 
enforce many to turn incorrigible rogues, and others to perish for 
want, together with the neglect of the faithful execution of such 
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laws and statutes as have formerly been made for the apprehending 
of rogues and vagabonds, and for the good of the poor; for 
remedy whereof and for the preventing of the perishing of any of 
the poor, whether young or old, for want of such supplies as are 
necessary, Be it enacted, that whereas, by reason of some defects in 
the law, poor people are not restrained from going from one parish 
to another, and therefore do endeavour to settle themselves in those 
parishes where there is the best stock, the largest commons or 
waste to build cottages, and the most woods for them to burn and 
destroy; and, when they have consumed it, then to another parish ; 
and at last become rogues and vagabonds, to the great discourage- 
ment of parishes to provide stocks, where it is liable to be devoured 
by strangers: Be it therefore enacted, that it shall and may be 
lawful, upon complaint made by the churchwardens or overseers 
of the poor of any parish to any justice of peace, within forty days 
after any such person or persons coming so to settle as aforesaid in 
any tenement under the yearly value of ten pounds, for any two 
justices of the peace, whereof one to be of the quorum, of the 
division where any person or persons that are likely to be chargeable 
to the parish shall come to inhabit, by their warrant to remove 
and convey such person or persons to such parish where he or 
they were last legally settled, either as a native householder, 
sojourner, apprentice, or servant, for the space of forty days at the 
least, unless he or they give sufficient security for the discharge of 
the said parish to be allowed by the said justices.’ 

Well might the Poor Law Commissioners of 1834 observe of this 
statute that ‘never was such important legislation affected by 
means of exceptions, qualifications and hints.’ The object of the 
Act was simply to empower the justices, upon the complaint of the 
churchwardens or overseers, to remove from a parish any new- 
comer whom they thought likely at any time to require relief from 
the poor-rate. Such a law might easily be made the instrument of the 
grossest tyranny, and did actually inflict wide and deep injury upon 
the labouring poor. It practically confined to the parish in which 
he had obtained a settlement the man who had no property but his 
labour. In every other parish he was liable to be taken up and 
removed on the presumption that he might hereafter become a 
pauper. The cruelty of subjecting the mass of the people to such 
an arbitrary power was so evident that the Act provided that it 
should not be exercised unless within forty days of the arrival of 
new inhabitants in a parish. When the forty days had expired, 
the power of removal was lost. Thus, by indirect inference, forty 
days’ residence in a parish gave a settlement there. Again, the 
Act provides that persons liable to removal are to be removed ‘to 
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such parish where he or they were last legally settled, either as a 
native householder, sojourner, apprentice, or servant for the space of 
Sorty days at the least? By force of these words forty days’ residence 
became the means, not only of acquiring a new but also of losing 
an old settlement. The Act expressly provided that persons settling 
in a tenement of the yearly value of £10 should be exempt from 
its operation, and, in this way, the occupation of such a tenement 
gave a settlement. Birth, too, was recognized as giving a settle- 
ment. The effect thus given to birth and residence seems to have 
been a recognition of the provisions of the common law. The 
common law also recognized estate, or property in land, as conferring 
a settlement on the owner, and marriage as conferring upon the 
wife the husband's, and birth as conferring upon the legitimate 
child the father’s settlement. 

The Act of the 3rd year of William and Mary, ec. 11, completed 
the list of modes of acquiring settlement by adding (i) the exercise 
of any public annual office or charge in a parish for a whole year, 
(ii) being charged with and paying a share towards the public 
taxes or levies of the parish, (iii) being lawfully hired into the 
parish for one year, (iv) binding as an apprentice together with 
inhabiting in the parish. Residence was requisite for the purpose 
of obtaining a settlement in the first, second, or fourth mode ; Rex 
v. Woodbridge, 4 B. & Ad. 711; Rer v. Ringstead, 7 B. & C. 607 ; 
Rex v. Chelmsford, 3 B. & Ald. 411; and Rex v. Aldstone, 2 B. & 
Ad. 207. 

No sooner had the Legislature created all these modes of 
acquiring a settlement than it found it had gone too far, and 
began to impose fresh obstacles to the acquisition. Even before 
the passing of the Act last referred to, an Act of the ist year 
of James II had provided that the forty days’ residence which 
gave a settlement under the Act of Charles II should be 
reckoned only from the delivery to the overseers of a notice to 
be read in church and registered by them. This notice was not 
required to be given by persons who satisfied the conditions laid 
down in the Act of the 3rd year of William and Mary. Neither 
was it required in the case of unmarried persons having no children. 
By an Act of the 8th and gth years of William III it was declared 
that nobody should acquire a settlement by being hired into the 
parish unless he continued a year in the same service. By the Act 
g Geo. I. ce. 7 it was declared that no person should acquire a 
settlement in a parish by the purchase of an estate there for less 
than £30 longer than he should inhabit in such estate. By the 
Act 35 Geo. IIL. ¢. 101 it was provided that no person coming into 
a parish should be able to gain a settlement by the delivery and 
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publication of a notice in writing, or by paying taxes in respect of 
any tenement, not being of the yearly value of £10. The Act 6 
Geo. IV. ¢. 57, after repealing a previous Act (59 Geo. III. e¢. 50) 
relating to the same subject, imposes the following restrictions 
upon acquiring a settlement by renting a tenement: (i) such 
tenement must consist either of a separate and distinct dwelling- 
house or building, or of land, (ii) must be rented for the sum of £10 
a year at the least for the term of one whole year; (iii) must be 
occupied under such yearly hiring; (iv) the rent, to the amount 
of £10, must have been actually paid for the term of one whole 
year at the least. Finally, this Act was explained in a stringent 
sense by Act 1 Will. IV. e. 18. 

But before the close of the last century the power of removal 
upon suspicion which the Act of Charles II had given to the justices 
was seen to inflict intolerable hardship upon the poor, and much 
inconvenience upon employers in a time of industrial revolution in 
which the demand for labour was varying at every moment in 
almost every district. Accordingly it was provided by the Act 
35 Geo. LIL e. 101, to which reference has already been made, that 
no poor person should be removed from the parish which he or she 
was inhabiting to his or her place of settlement, until such person 
should have become actually chargeable to the parish. Rogues, 
vagabonds, and idle or disorderly persons were exempted from the 
benefit of this Act. Its practical effect was to repeal the statute of 
Charles II, except in so far as that statute created new modes of 
settlement. And this was the condition of the law of settlement 
and removal at the time of the celebrated Commission appointed 
prior to the Act of 1834 to inquire into the working of the poor-law. 

The Commissioners found that the effect of the law of settlement 
combined with the law which granted relief out of the rates to 
everybody who asked for it, without making any inquiry or im- 
posing any conditions, was to defeat almost entirely the free cir- 
culation of labour. The burthen of the poor-rate in almost every 
parish was heavy, and was always becoming heavier; and the only 
means then known of checking its increase was to keep down, and 
if possible diminish, the number of persons chargeable upon it. 
Thus in a rural parish the farmer usually adopted one of three 
courses: (i) to employ no non-parishioners ; (ii) to hire all his non- 
parishioners for less than a year; (iii) to prevent those whom he 
hired from sleeping in his own parish. The inconveniences of the 
first method were obvious; the second involved periods of utter 
idleness for the labourer, and tended to the worse practice of hiring 
him by the month or even the day; whilst the third led to a 
demolition of cottages, and brought about evils which half-a-century 
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has not altogether remedied. On the other hand, the labourer, 
accustomed to be maintained partially or wholly out of the rates, 
was fearful of losing his settlement in a parish where relief was 
profusely given ; and in this way received a bribe to stay where he 
was not wanted. The Commissioners, upon consideration of these 
evils, recommended (i) the abolition of settlement by hiring and 
service, apprenticeship, purchasing or renting a tenement, estate, 
paying rates, or serving an office ; (ii) that the settlement of every 
legitimate child until the age of sixteen years should follow that of 
its parents or surviving parent; and that, on attaining the above 
age or losing its surviving parent, it should be considered settled in 
the place where it was born; (iii) that the register of births or 
baptisms should be considered presumptive evidence of place of 
birth; (iv) that every illegitimate child should, until the age of 
sixteen years, follow its mother’s settlement. The Act based upon 
their Report, 4 & 5 Will. IV. ¢. 76, abolished altogether settlement 
by hiring and service or by holding a parish office; abolished 
settlement by apprenticeship in the case of persons apprenticed to 
the sea-service ; limited settlement by estate to such time as the 
owner should inhabit within ten miles of the parish ; required for 
settlement by occupying a tenement the further condition that the 
occupier should have been assessed to and should have paid the 
poor-rate in respect of his tenement for the year; and gave effect 
to the recommendation respecting illegitimate children. The ac- 
quisition of a settlement by paying rates and taxes was not 
abolished. But it has been virtually annulled by the requirement 
of the Act of the 35th year of George III that the tenement in 
respect of which rates and taxes are paid should be of the annual 
value of £10. The Commissioners had considered, but did not 
suggest, the total abolition of the law of settlement. 

Since the passing of the Act of 1834 the law of settlement and 
removal has been modified principally in four different ways: 
I. by the creation of the status of irremoveability as distinct from 
settlement; II. by the substitution for most purposes of the common 
fund of the union fur the several funds of the parishes comprised in 
it; III. by the enactments relative to the removal from England of 
paupers born in other parts of the United Kingdom; IV. by the 
abolition of derivative settlements. Each of these heads need. to 
be considered separately. 

I. Creation of the status of irremoveability.—By the first section 
of the Act 9 & 10 Vict. c. 66, it was provided that no warrant should 
be granted for the removal of any person from a parish in which he 
had resided for five years before the application for such a warrant. 
By the Act 24 & 25 Vict. c. 55. s. 1, the period of five was reduced 
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to one of three years, and by the Act 28 & 29 Vict. c. 79. s. 8, to a 
single year. Of course, residence in a prison, workhouse, asylum 
or hospital, or residence in discharge of military or naval duties, 
does not count for the purpose of these Acts. What degree of 
continuity the residence must possess is a point which has been 
elucidated in many decisions. But the general principle which they 
establish seems to be this: that, as the residence must be voluntary 
in order to give irremoveability, so the acquisition of irremoveability 
is not cut short by an absence with the intention of returning or 
by an absence not intended. Thus imprisonment in England, even 
of the species known as penal servitude, is not a break in the 
residence required by statute; 2. v. Potterhanworth, 28 L. J., M.C. 
56; see also Reg. v. Whithy Union, 39 L. J.. M. C. 97. But where a 
pauper had slept one night with his family in a new house, and 
returned next day to the old one, upon learning that he had broken 
his residence, the residence was held to have been effectually 
broken ; Newark Union v. Glanford Brigg, 2 Q. B.D. 522. 

The above statutes further create the status of irremoveability 
in the following special cases:—(i) Wife or child of irremoveable 
person. (ii) Woman residing in any parish with her husband at the 
time of his death. She cannot be removed for twelve calendar 
months after his death, if she so long continue a widow. (iii) Child 
under the age of sixteen years, residing with its surviving parent 
and left an orphan, such parent having at the time of death acquired 
irremoveability by residence. The orphan enjoys the same irre- 
moveability. (iv) Married woman deserted by her husband. Such 
woman can acquire irremoveability as if she were a widow, and 
loses it only in case her husband returns to cohabit with her. 
(v) Persons becoming chargeable in respect of relief made neces- 
sary by sickness or accident. Such persons cannot be removed, 
unless the justices state in the warrant of removal that they are 
satisfied that the sickness or accident will produce permanent 
disability. 

By the 34th section of the Act 39 & 40 Vict. c. 61, a residence of 
three years and of such a character as would under the statutes 
above quoted confer irremoveability confers a settlement. In 
general, the enactments relating to irremoveability very greatly 
reduce the practical importance of the law of settlement. It is true 
that a man may acquire a settlement in one parish and irremove- 
ability in another, and that if he goes into a third and becomes 
chargeable to the rates before a year is out he will be removed to 
the parish in which he was settled, and not to the parish in which 
he was irremoveable. But it is hard to see what difference this 
makes to the pauper or to the ratepayers. Upon the whole, it may 
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be supposed that one case will balance another, and that the bur- 
then is in the long run much the same. It would have been better 
to recast the law of settlement than to have invented the new 
status of irremoveability. 

If. Substitution of the common fund of the union for the several 
funds of the parishes comprised in it.—By the Poor Law Amend- 
ment Act of 1834 it was provided that each of the parishes in a 
union formed under that Act should be separately chargeable with 
the expense of its own poor, whether relieved in or out of the 
workhouse. By the Union Chargeability Act of 1865 this enact- 
ment was repealed, and all the cost of relieving the poor was 
thrown upon the common fund of the union. As the object of the 
law of settlement is to protect each locality from the expense of 
relieving paupers who have no claim upon it, the Union Charge- 
ability Act destroys the practical importance of settlement as 
between parishes in the same union. As there are in England 
about 650 unions and nearly 15,0co parishes, the substitution 
of the larger for the smaller area has effected a considerable 
change. 

Ill. The enactments relative to the removal from England of 
paupers born in other parts of the United Kingdom.—There are 
now in force five Acts of this description: the Act 8 & g Vict. 
e. 117, the Act 10 & 11 Vict. c. 33, the Act 24 & 25 Vict. c. 76, the 
Act 25 & 26 Vict. c. 113, the Act 26 & 27 Vict. c. 89. The general 
rule in the case of paupers having no settlement is that they are to 
be relieved in the place where they happen to need relief. As the 
English poor-law was operative only in England, it follows that 
poor persons who came from Scotland, Ireland, the Isle of Man, or 
the Channel Islands, and had not acquired a settlement here, had 
no settlement at all. If they needed relief, therefore, they became 
chargeable upon the place where they were residing. For many 
years no great inconvenience appears to have resulted from this 
state of things. But in this century the growth of a poor popula- 
tion in Ireland and Scotland, together with new facilities for 
emigration, produced an influx of paupers into many districts of 
England. The Act of the 8th and gth years of Victoria, which 
repeals several previous enactments relating to the same subject, 
provides that the guardians or overseers may summon any person 
born out of England but within the United Kingdom and actually 
in receipt of relief before two justices, who, upon hearing, may 
make a warrant for his removal at the expense of the parish. A 
subsequent Act dispensed with the necessity of taking out a sum- 
mons. There is nothing in these Acts to call for notice except that 
which they have in common with all the legislation upon this 
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subject—their patchwork character. Take one instanee. The Act 
24 & 25 Viet. c. 76 contains certain provisions respecting the 
removal of paupers from England to Ireland. The Act 25 & 26 
Vict. ec. 113, dealing with removals from England to Scotland 
and from Scotland to England and Ireland, repeats all the provi-. 
sions of the former Act, but makes no attempt to consolidate 
the law. There is no law for the removal of English paupers from 
Ireland. 

IV. Abolition of derivative settlements.—By s. 35 of the Divided 
Parishes and Poor Law Amendment Act, 1876, it is provided that 
‘no person shall be deemed to have derived a settlement from any 
other person, whether by parentage, estate or otherwise, except in 
the case of a wife from her husband, and in the case of a child 
under the age of sixteen, which child shall take the settlement of 
its father or of its widowed mother, as the case may be, up to that 
age, and shall retain the settlement so taken until it shall acquire 
another. This enactment carries out a recommendation of the 
Poor Law Commission of 1834. Its object is to prevent the tracing 
of settlements back through two or three generations. Thus if a 
child, having no settlement of its own, has a parent who has only. 
a derivative settlement, the child is to be taken to be settled in its 
place of birth. 

We have now traced in outline the history of the law of settle- 
ment and removal of the poor. During this century it has steadily 
increased in bulk and decreased in importance. At a time when 
the law of poor-relief was bad and its administration was worse ; 
when the poor believed that they had a right to unlimited and 
unconditional out-door relief, and the parochial authorities paid 
wages out of the rates ; when the poor-rate was constantly becoming 
more burthensome, and in one or two places had made the culti- 
vation of the land unprofitable; at such a time it was natural that 
every parish should try to surround itself with an impassable 
barrier against the invasion of new crowds of paupers. Even then 
the protection given by the law of settlement cost a heavy price in 
the expense of litigation and removals. But with a reform in 
administration and in public ideas, the law of settlement lost most 
of its virtue. The Committee of the House of Commons which sat 
in 1879 recommended that in England the law of removal should 
be abolished, and that, for the purposes of poor-relief, settlement 
should be disregarded, With respect to seaport towns, however, 
they recommended that persons landing in a destitute condition 
and immediately applying for relief there should be chargeable to 
the place of their settlement for out-door relief. 

The witnesses examined before the Committee were not unani- 
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mous in going so far. It was agreed that the law of removal was 
of little actual use, that removals often involved hardship, and that 
the procedure was expensive. It was stated that in one union the 
mere legal expenses of removal came to £6 114. 7¢/. per head. 
Several recommendations were made :—that one year's residence in 
a union and birth should be the only heads of settlement, certain 
derivative settlements being retained; that chargeability orders 
should be substituted for removal orders, so that a pauper, whilst 
relieved in the place where he applies for relief, would be paid for 
by the place of his settlement; that the county rate, which is now 
in certain cases chargeable for lunatics and for the burial of bodies 
washed on shore, should be made chargeable in other cases. The 
first of these recommendations is clearly right. After a year’s 
residence a person becomes irremoveable under the present law, so 
that the financial effect is nearly the same now as if the change 
had been made. The distinction between settlement and irremove- 
ability is not justified by its usefulness. 

The improvements required in the law of settlement and removal 
are, roughly, three. The first is to simplify and facilitate the acqui- 
sition of a settlement. This might be effected in the way just men- 
tionel. The second is to repeal the Acts for the removal from England 
of paupers born elsewhere in the United Kingdom. The poorest 
districts of Scotland and Ireland have been so much reduced in 
population, and the preference of emigrants for new countries is 
now so firmly established, that we need not fear any noticeable 
accession to our paupers from the sister kingdoms. At the same 
time, it seems doubtful whether anything would be gained by 
abolishing the power of removal from one English union to another. 
The power is not much used at present; but it is held in reserve ; 
it may be wanted later, and its existence is a check upon vagrancy. 
A settlement having been made easy of acquisition, and the grant- 
ing of relief having been guarded with proper conditions, removals 
would become rare and their cost would be inconsiderable. Lastly, 
we require a consolidation of all the law of settlement and removal 
which will be left after making the above changes. The task is 
not really formidable. The reported cases are very numerous, but 
they contain in proportion Jess learning than usual. The subject is 
a mere branch of administration, which can be dealt with briefly, 
and would be so dealt with had we anything which could be called 
a Legislature. 

The history of the law of settlement may be more easily grasped 
by reference to the following table, copied from the one given in 
the Appendix to the Report of the Committee of the House of 
Commons to which we have referred. 
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\ J HEN a vessel in the ordinary course of navigation by the 

negligence of those on board runs into another ship, it 
seems reasonable that the owner of the offending vessel should be 
liable in damages to the owner of the injured ship. Yet by the 
law of England he is in many cases under no such liability. If his 
vessel was, as the phrase goes, in charge of a compulsory pilot, and 
the negligence which caused the loss was the negligence of the pilot 
alone, the sufferer by the collision is practically without a remedy. 
True it is that he may bring his action against the pilot who did 
the wrong, but in most cases this would be worse than useless, for 
the pilot, a seafaring man of slender means, is seldom worth suing, 
and money spent in taking proceedings against him would be 
thrown away. To an action against the owner of the offending 
vessel the answer of the Courts is this: So that you may recover 
damages against the defendant you must prove negligence in him 
or in his agents; but the ship that fouled yours was not being 
navigated by the defendant, nor by his agents; she was in charge 
of a pilot placed on board her by the law; his was the hand, or his 
the order, that drove her against your vessel; your remedy is 
against him alone. This may be good logic, as it undoubtedly is 
good law, but it is hard upon the owner of the injured ship. 
Hardship and grievous loss there is in many cases where uninsured 
shipowners and cargo-owners have their property destroyed in 
collisions for which they are entirely free from blame. Insurance, 
no doubt, mitigates the loss, but in the long run it comes home to 
the owners of carefully navigated ships, for underwriters must live, 
and premiums must be fixed at an amount sufficient to cover colli- 
sions caused by carelessly navigated ships, from the owners and 
pilots of which no damages are recoverable. But what if there is 
no insurance? Who pays for the very heavy losses inflicted every 
year upon the owners of property afloat in the Thames by steam- 
ships conducted up and down the river by compulsory pilots? 
Mr. Lee, barge-owner of Rochester, in his evidence before the 
Pilotage Committee of 1870 throws some light upon this question. 
In one year he had property destroyed by the negligence of 
compulsory pilots in charge of steamships in the Thames to the 
amount of £900. Of this sum not a farthing was recovered. In 
the four years 1863-1867 over £6cco was lost by owners of small 
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sailing craft in the river from the same cause, and of this only £660 
was recovered. Only the other day the Girdler lightship herself was 
sunk on her station at the mouth of the Thames by a heavy steam- 
ship, the Ju/vs, in charge of a compulsory pilot, and it is still 
uncertain whether her owners will recover a farthing of their loss. 
The case has already been before two Courts, which have arrived at 
contrary conclusions as to the liability of the /a/us owners, and it 
is understood that an appeal to the House of Lords is pending. 
There is a certain irony about this case of the /xdus, for the owners 
of the sunken lightship are the Trinity House itself, the very 
pilotage authority that licensed the pilot of the ship that did the 
damage. These are only instances of hundreds of collisions for 
which there is practically no redress. The records of the Admiralty 
Courts abound with cases in which sufferers by collisions have 
appealed to the law and have failed -in their actions solely 
because the wrong-doing vessel was at the time of the collision 
being navigated by a compulsory pilot. As stated above, the 
remedy against the pilot is. practically worthless, but, as if to 
make this doubly sure, the Legislature has provided that in no 
ease shall a London Trinity House pilot be liable beyond the 
sum of £100. 

The history of the legislation which has produced this striking 
example of a wrong without a remedy is as follows. Prior to the 
eighteenth century, pilotage appears to have been free for all ships 
throughout the United Kingdom. Long before this date, probably 
from the earliest days of our mercantile marine, there existed a 
class of men skilled in conducting vessels through the outlying 
sands and dangers which infest our coasts, and these men associated 
together in guilds were controlled by the London Trinity House 
and other corporations created by charter at least as early as the 
sixteenth century. But it does not appear from the statute book 
that the employment of a pilot was obligatory upon ships until the 
year 1716. In that year an Act (3 Geo. I. c. 13) was passed, by the 
preamble of which it was declared that ‘the very useful and well 
regulated society or fellowship of pilots of the Trinity House of 
Dover, Deal, and the Isle of Thanet, who have always had the sole 
piloting and loadmanage of all ships and vessels from the said 
places up the rivers Thames and Medway, . . . hath been much 
discouraged, and several ships and vessels with their cargo and 
mariners have been lost or in the utmost danger and hazard by 
reason of their neglect to take properly qualified Trinity House 
pilots.” The Act creates in favour of the privileged pilots a 
monopoly of pilotage from the places above named up the Thames 
and Medway, and it imposes a penalty upon unlicensed persons 
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undertaking to act as pilots; it provides for the licensing of 120 
pilots, but (sect. 3) expressly declares that shipmasters may choose 
their own pilot. Pilotage therefore to London for inward-bound 
ships was regulated only not made compulsory by this Act. The 
next Act, 5 Geo. IL. ¢. 20 (1732), dealt with the London Trinity 
House pilotage, that is pilotage for outward-bound ships through 
the Downs, and ships entering or leaving the Thames by the Swin 
(or North) Channel. This Act does not in terms make pilotage for 
such ships compulsory, though, from an express provision (sect. 1) 
which it contains to the effect that nothing in the Act shall oblige 
colliers or coasters to take a pilot, it looks as if the intention of the 
Legislature was that in other cases pilotage should be compulsory. 
The next Act, 48 Geo. IIL. ¢. 104 (1808), for the first time imposes 
a penalty upon ships refusing to take a pilot. This penalty,— 
payment of double pilotage,—was continued in 1812 by 52 Geo. IIL 
ce. 39. This Act contains a new feature, namely (sect. 30) an express 
exemption of shipowners from liability for loss or damage caused 
by the negligence of a licensed pilot. The exemption is not in 
terms confined to cases where the employment of the pilot is 
obligatory, though this probably was the intention, and may have 
been the effect of the Act. Up to this time the modern doctrine of 
the owner's non-liability upon the ground that the pilot is not his 
agent had not been promulgated, and from the terms of the enact- 
ment above referred to it would seem that the contrary had been 
assumed to be the law. The next Act (1825), 6 Geo. IV. ¢. 125, 
which repeals all previous Acts, is very important in the history of 
the law of compulsory pilotage. It enacts (sect. 19) that the master 
of every ship inward bound to the Thames shall before passing the 
Brake sand (off Deal) take the pilot who shall first offer and ‘ s/a/d 
give charge of his ship’ to such pilot. Here probably we have the 
origin of the mischievous doctrine which now obtains in the Law 
Courts that the pilot supersedes the master in the charge of the 
ship, with its corollary that the owner is not liable for the pilot's 
negligence. By the same Act (sect. 55) the exemption of owners 
from liability ‘where and so long as such pilot shall be duly 
qualified to have charge of such ship’ is re-enacted; and the 
system of exempting by Order in Council particular classes of 
ships from compulsory pilotage is first created. The power to 
exempt extended only to certain foreign ships where British ships 
of a similar class were already free. In 1828 a short Act, g Geo. 
IV. c. 86, dealt with the area of Cinque Port pilotage. In 1840 
by 3 & 4 Vict. c. 68 further power to exempt foreign ships from 
compulsory pilotage was given to the Queen in Council. The 
power was seldom exercised, but the language of the Act is worthy 
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of notice, for it distinetly recognises the fact that pilotage was a 
burden from which it was desirable to relieve foreign ships. By 
1849 the owners of passenger steamships had begun to feel the 
burden of pilotage, and an Act, 12 & 13 Vict. ¢. 88, was passed, 
which, after reciting the grievance to which the short-voyage pas- 
senger steamships were subject in the matter of pilotage charges, 
provided that such vessels should be relieved from the obligation 
to take a pilot if their masters or mates obtained a pilotage certifi- 
eate from the pilotage authority exercising jurisdiction over the 
waters in which the ships plied. This was a new departure in 
pilotage law, and the interference with the vested interests of the 
existing pilots was not approved of by some of the local pilotage 
authorities. They seem to have been slow in granting the new- 
fashioned pilotage certificates, for in 1853 we find an enactment 
(16 & 17 Viet. e. 129, sect. 14) transferring to the Board of Trade 
the power to grant pilotage certificates for passenger steamships 
where the local authority refused to do its duty. In the same Act 
there is a variation of the language already referred to of the Act 
of 1825 as to masters of ships giving over the charge of their ships 
to pilots whom they are required to take on board. Instead of 
requiring the master to ‘give charge of his ship’ to the pilot 
according to the words of the Act of 1825, sect. 7 of the Act of 
1853 requires him to ‘give the charge of piloting his ship’ to the 
pilot. It does not appear whether any alteration of the law was 
intended by this change of words, nor is the change noticed in any 
of the cases dealing with the question noticed below as to the 
relative position and duties of master and pilot. 

In 1854 the Merchant Shipping Acts were codified by the 
Merchant Shipping Act (17 & 18 Vict. c. 104) now in force, and 
this Act contains the bulk of the existing law touching pilotage. 
The general scope of its provisions with regard to compulsory 
pilotage was to leave matters in s/afu quo, but in one important 
respect it extended compulsion. The history of the matter was 
this. In the early days of steam passenger traffic by sea there 
arose a cry, similar to that lately raised with such vehemence by 
Mr. Plimsoll and Mr. Chamberlain, for statutory protection of life 
at sea. One or two cases of gross incompetence and culpable 
negligence on the part of steamship owners and masters resulting 
in lamentable loss of life had excited the public mind, and a loud 
ery for legislative interference was raised. Unfortunately the 
Legislature, under the direction of Mr. Cardwell, did interfere, and, 
together with some harmless enactments touching the equipment 
and supervision of passenger steamships, it made (17 & 18 Vict. 
ec. 104. sect. 354) pilotage compulsory for all passenger steamships 
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plying between places in the United Kingdom. The idea was to 
protect the helpless passenger publie who go down to the sea in 
ships by ensuring for them the services of a local pilot. There is 
grave reason to doubt whether the good intentions of Mr. Cardwell 
have saved a single life, but it is certain that they have imposed 
upon steamship owners a heavy burden in pilotage charges. So heavy 
was the charge upon passenger steamships trading from Liverpool 
that a compromise was arrived at between the pilots who benefited 
and the shipowners who suffered by the new law, whereby, in con- 
sideration of a payment by the shipowners to the pilots of a sum 
of about £1500 yearly, the pilots agreed not to force their services 
upon the ships that did not need them. This seems a reductio ad 
absurdum of the Act of 1854. the object of which was, not to benefit 
the pilots, but to ensure the services of a licensed pilot for every 
passenger steamship. In the result it has altogether failed in this 
object so far as Liverpool is concerned ; yet it does not appear that 
any loss of life has followed. 

Such is the history of the general Acts relating to pilotage in 
this country. Besides the general Acts, there have been passed and 
are now in force a multitude of local Acts regulating pilotage in 
various ports and rivers of the United Kingdom. Some of these 
make pilotage compulsory, and others leave it free. The Acts are 
in number upwards of thirty, and there are besides a vast number 
of Orders in Council giving effect to pilotage rules made under the 
local and general Acts by the various pilotage authorities. This 
maze of legislation, a marvel of intricacy and clumsiness, is an 
inexhaustible quarry for Admiralty lawyers. The important ques- 
tion in every case of a collision between two ships is. not which 
ship was in fault for the collision, but was pilotage compulsory for 
either or both ships? The Acts and rules bristle with anomalies 
and contradictions, and many of them are so clumsily worded that 
it is almost impossible to construe them with any degree of 
certainty. To extract any principle or reason from the arbitrary 
impositions of and exemptions from compulsion to employ a pilot 
is altogether a hopeless task. Only the other day it was discovered, 
after long arguments in three Courts and before six Judges, that 
pilotage for foreign ships in the Tyne was not compulsory, but 
that the freedom from compulsion rested upon an Order of the 
Board of Trade which it may be safely asserted was not intended 
by the Board of Trade to touch the subject. A few of the more 
striking anomalies in the existing pilotage law may be cited. A 
ship in the Thames on a voyage from the Mediterranean must take 
a pilot; the same ship on a voyage from the Baltic need not. 
A British ship bound to London from the Baltic need take no pilot ; 
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a foreign ship must, unless she enters the river by the Swin (or 
North) Channel. One Act enables certain British ships (without 
reference to passengers) to navigate the Thames without a pilot ; 
a subsequent Act enables the same ships to navigate the same 
waters without a pilot only ‘when not carrying passengers.’ The 
Courts have decided that these ships need take no pilots whether 
carrying passengers or not. A foreign ship may carry passengers 
from London to Hamburg without a pilot ; a British ship may not. 
A passenger ship may sail from Harwich to Rotterdam without a 
pilot, but not from London to Harwich. Now mark the result of 
this arbitrary imposition of compulsory pilotage in case of collision. 
Two ships, 4 and B, come into the Thames, 4 by way of the Swin, 
# from the Downs through Prince’s Channel, and get into collision 
by the fault of their respective pilots; B has a remedy, 4 has none. 
A homeward-bound ship takes a pilot off the Lizard or the Wight ; 
if by his fault she is in collision to the westward of Dungeness, her 
owner is liable, if to the eastward of the Ness, he is free. Soa pas- 
senger steamship navigated by a master who has a pilotage certiti- 
cate is a heavier risk to her owners or insurers than one whose 
master has not the knowledge or skill to qualify him to pilot his 
own vessel; for if she fouls another ship her owners are liable for 
the damage she does, whilst a rival ship whose master has no 
pilotage certificate may sink other ships with impunity so long 
as her compulsory pilot is in charge. 

Again, as to the outports, it is difficult to see why in some pilotage 
is free and in others compulsory. In the Bristol Channel, generally, 
it is free; in the Mersey and Clyde, compulsory. To Cardiff it is 
free; to Bristol compulsory. At Falmouth, though one of our 
easiest harbours, it is compulsory; so at Plymouth, Dartmouth, and 
Cowes; yet from Orfordness to London it is free. There is no 
more difficult piece of navigation than that through the out- 
lying sands off the Suffolk and Essex coasts to London, yet here 
pilotage has always been and now is absolutely free. On the other 
hand, if a vessel calls for orders at Falmouth, or runs into Plymouth, 
Dartmouth, or Portland, for coals, all places easy of access in almost 
any weather and having no outlying dangers, she must pay a heavy 
pilotage. It passes the wit of man to discover a reason for the 
imposition of pilotage in the one case which does not apply with 
much greater force in the other where the law incontinently de- 
clares pilotage to be free. This much at least is clear, that regard 
for the safety of life and property at sea has little or nothing to do 
with the matter. 

But it is evident that the policy of the Legislature in this matter 
of pilotage has from time to time varied considerably. The lan- 
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guage of the early Acts indicates that compulsory pilotage was 
established, partly with a view to benefit the pilots, but mainly 
with a view to save life and property at sea. In the early part of 
the last century when these Acts were passed there were no light- 
ships, few lighthouses beacons or buoys, and navigation in narrow 
waters was practically impossible for ships of heavy draft without 
the assistance of local pilots. To ensure a supply of competent 
men it may well have been necessary to create a monopoly and to 
compel all ships to employ pilots. But at the present day the 
system is an anomaly and in many cases a heavy burden on ship- 
owners. About the mouth of the Thames there are hundreds of 
seafaring men fully qualified by local knowledge to act as pilots, 
but not licensed by any pilotage authority. Some hundreds of 
these men do in fact earn a good living by piloting vessels not 
required by the law to take a licensed pilot. and few ships come 
up to London without a pilot of some kind to assist them in the 
upper reaches of the river. The pilotage system in the Thames is 
therefore at the present day partly compulsory and to a very large 
extent voluntary. Alongside the licensed Trinity House pilots 
there exists a far more numerous body of unlicensed men who 
carry on a great part of the pilotage of the river. The compulsory 
system is gradually giving way to voluntary or free pilotage, and 
except perhaps for the purpose of ensuring a supply of pilots off 
Dungeness for the inward-bound ships, there seems no reason why 
compulsory pilotage in the Thames should not be altogether 
abolished. 

The stronghold of compulsory pilotage is Liverpool. There a 
very efficient pilotage service is worked under a local Act upon the 
compulsory system, and there is a strong opinion amongst Liver- 
pool shipowners in favour of the existing system. The cireum- 
stances of the Mersey are different from those of the Thames, and 
the arguments in favour of compulsion at Liverpool carry more 
weight than elsewhere. The exposed character of the approaches 
to the Mersey necessitates the employment of p:\ orful pilot vessels. 
These are stationed at particular spots outside the entrance of the 
river, and keep the sea in all weathers with a large number of 
pilots on board to serve inward-bound ships. It is contended that 
such vessels can be provided and maintained only under a system 
which compels all vessels to take or pay for pilots in fine weather 
as well as foul. But it is not clear that the free system, which has 
answered admirably at Cardiff, would not answer equally well at 
Liverpool. At Cardiff the pilots work independently of each other 
in small eutters which pick up the ships far down the Bristol 
Channel. After a leng struggle, Cardiff, Gloucester, and Newport, 
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the rising ports on the Bristol Channel, freed themselves in 1861 
from the yoke of compulsory pilotage which Bristol tried to force 
upon them. Hence it is that pilotage to Bristol remains com- 
pulsory under an old Act of George III, whilst pilotage to the 
younger and more thriving ports is altogether free. No complaints 
are made that vessels bound to these ports cannot find pilots, and 
the change from compulsory to free pilotage has proved a great 
success. At Falmouth on the other hand, where the compulsory 
system of the London Trinity House prevails, ships complain that 
pilots are not to be met with off the port in bad weather. Fal- 
mouth and Cork are the two most important ports at which ships 
arriving from foreign voyages eall for orders. Both are singularly 
easy of access and free from danger; at Cork (or Queenstown) 
pilotage is free, at Falmouth it is compulsory. An attempt was 
made by an Act passed by Mr. Milner Gilson in 1862 (25 & 26 
Vict. ¢. 63) to exempt ships calling for orders from the burden of 
pilotage, Falmouth being especially aimed at; but the Act is not 
well worded, and it is doubtful whether it effects the object which 
its framers had in view. 

Falmouth is not the only port at which complaints have been 
heard that the compulsory system fails to ensure a supply of pilots ? 
for inward-bound ships in heavy weather. Nothing can be worse 
for the shipping interest than this. It is of the last importance for 
a ship approaching the land at the end of a long voyage in thick 
or heavy weather, uncertain perhaps of her true position, that she 
should fall in with a pilot before she finds herself in narrow waters 
and gets hampered by the tides and shoals which it is the pilot's 
business to keep her clear of. With the free system, competition 
drives the pilots far out to sea, and in thick and heavy weather 
they are sure to be on the alert and on the look-out for ships. 

The Deal boatmen, and even Thames watermen in the North 
Channel, are always to be found in such weather cruising far out 
at sea. It is an open question whether the London pilots should 


not be sent further down Channel than Dungeness to board ships x 
running up before a westerly gale, instead of cruising about, as is ) 
now their practice, under the lee of the Ness. There is reason to | 


think that many ships have got into trouble and have been set 
over into the Boulogne bight by standing on too long in the hope 
of making the Ness and falling in with a pilot. 

For fifty years this question of free rersvs compulsory pilotage 
has been agitated. In 1870 a strong Committee reported in favour 
of the free system, and Bills have been brought in for abolishing 
compulsion, yet nothing has come of it. Mr. Plimsoll and Mr. 
Chamberlain have twice raised the ery of rotten and unseaworthy 
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ships, but both refused to touch the question of pilotage, on the 
ground apparently that it had nothing to do with loss of life at sea. 
Yet it can scarcely be doubted that a law which enables the larger 
and swifter and therefore more dangerous class of vessels to run 
down others with impunity tends to reckless nayigation and loss of 
life. The fact is that this matter of compulsory pilotage is so little 
understood by the public, so complicated and technical in its details, 
that no one likes to grapple with it. Pilots moreover and pilots’ 
friends have votes, and the Government that undertakes the aboli- 
tion of compulsory pilotage will bring a hornets’ nest about its 
ears. These considerations have greater weight at the present 
day than they ever had before, and make the task of attacking the 
pilots’ monopoly a dangerous one. Free trade moreover is just 
now under a cloud, and free pilotage has a ring of free trade about 
it that makes politicians more shy than ever of touching it. But 
this much should at all events be insisted upon, that compulsory 
pilotage be not extended. It seems doubtful whether even this 
will be conceded, for this year a Bill has been brought in of which 
the object is to compel foreign steamships carrying passengers 
between ports in the United Kingdom to employ pilots. It is to 
be hoped that the Government will give no sanction to this retro- 
grade proposal'. It is a pilots’ Bill, and nothing else; the sugges- 
tion, of which some hints have appeared in the newspapers, that 
by allowing foreigners to navigate their own vessels in our harbours 
we are enabling them to acquire knowledge which will be used 
against us in time of war, is a mere blind and will not bear a 
moment's consideration. 

Since therefore compulsory pilotage seems likely to remain the 
law of the land for some time to come, it may be worth while to 
examine the doctrine of the Courts which prevents the sufferer by 
collision caused by the fault of a compulsory pilot from recovering 
damages from the wrong-doing ship or her owners. This doctrine 
rests upon the assumption that the pilot is not the agent of the 
shipowners, that the law which obliges the shipowner under a 
penalty to employ the pilot takes the ship out of the owner's 
charge and places her in the charge of the pilot. In the words of 
Dr. Lushington (Ze Peerless, Lush. 45), ‘ Where a person is com- 
pulsorily put on board a vessel, and the owner's authority is super- 
seded by legislative enactment, it would be a violation of all justice 


' Since these pages were in type this Bill has been withdrawn upon the Government 
promising to appoint a Committee to enquire into the whole subject of pilotage. But it 
is an ominous fact that the Trinity House has recently refused to grant pilotage 
certificates to the masters of foreign steamships, and that a mandamus to compel it to 
grant such certificates was refused by a Divisional Court in the presence of the Law 
Officers. 
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to hold such an owner responsible’ for the negligence of the pilot. 
Now from beginning to end of the Merchant Shipping Acts now in 
foree there is no such enactment as Dr. Lushington suggests. 
There is a section (seet. 388) of the Act of 1854 which relieves the 
owner from liability for damage caused by a compulsory pilot 
‘when acting in charge of’ his ship; but it is a strong thing to say 
that these words by implication supersede the master’s authority 
on board his ship and place the pilot in charge. Surely if the 
Legislature had intended to make it illegal for a master or the 
owner himself to navigate his ship when a pilot is on board, it 
would have said so in express terms. But neither has the Merchant 
Shipping Act done this in terms, nor in practice has the Act been 
applied in this way. It would be a surprise to shipowners to learn 
that the right and the duty of a pilot is to take the command of 
the ship out of the hands of the owner or of the master to whom 
the owner has entrusted it. On board well-regulated ships and 
with the best class of shipowners the practice is for the captain to 
retain the command under all circumstances, and the idea of his 
being under the orders of a pilot would not for a moment be 
tolerated. The decisions of the Law Courts and the terms of the 
Merchant Shipping Acts relieving owners from liability for damage 
caused by the pilot have no doubt introduced some confusion into 
the matter, and masters are unwilling to interfere with the pilot 
for fear of making their owners liable for damage which they see 
will be the result of carrying out the pilot’s orders. But as a 
matter of discipline on board ship there cannot be a doubt that the 
owner if he sails his vessel himself, or his master if he does not, 
has the right to give any order to the helm he thinks fit, notwith- 
standing the presence on board of a pilot, whether compulsory or 
not. The question has arisen in some recent cases where French, 
Suez Canal, or Danube pilots have been taken on board under 
compulsion by the foreign law of paying the pilotage charges, 
whether the shipowner is liable for collisions caused by the negli- 
gence of these ‘compulsory’ pilots; in every case it has been 
decided that the shipowner is liable. These cases show that there 
is no rule of English maritime law which requires the master of a 
ship to give over the charge of his ship to a pilot properly taken on 
board ; and it ‘s difficult to see why, if the pilot is the agent of the 
shipowner in these cases, he should not be equally his agent where 
the compulsion is by English law. A theory was started by Dr. 
Lushington, that upon grounds of public policy and as part of the 
common law of the sea it is necessary that where a pilot is on 
board he should have command of the navigation of the ship. 
There must, it was said, be no double comimand, no divided respon- 
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sibility, or we shall have contradictory orders given to the helm at 
critical moments, and untold evils will be the result. And Beawes 
lays it down that ‘after a pilot is taken on board the master has 
no longer any command of the ship till she is safe in harbour.’ 
We doubt whether modern shipowners would assent to this pro- 
position. It is certain that some of the best-known lines of steam- 
ships are navigated upon the opposite principle. and that their 
masters are expressly instructed never to abdicate their command 
in favour of a pilot who perhaps has never been on board the 
ship before and knows nothing of her peculiarities or behaviour 
under steam and helm. The true and seamanlike view of the 
pilot's position and functions is that he is taken on board to assist 
the master with his local knowledge with regard to dangers, tides, 
and shipping likely to be met with ; and this being so, the responsi- 
bility of every order to the helm should as matter of law, at any 
rate as regards third parties whose ships may be sunk in conse- 
quence of those orders being carried out, rest with the shipowner. 
It may be added, that the laws of almost all foreign countries 
accord with this view. Germany alone has an express enactment 
similar to sect. 388 of our own Merchant Shipping Act, exempting 
owners from liability for damage caused by a compulsory pilot 
(Art. 740, Allgemeines Deutsche Handelsgesetzbuch). As a set-off 
to this solitary peculiarity of German law may be quoted the recent 
Statute of the Dominion of Canada, 36 Vict. ¢. 54 (Canada), 
ss. 56, 69, which has reversed the legislation of the mother country 
by expressly enacting that the shipowner shall be liable for damage 
caused by a compulsory pilot. 

The truth is that the statutory exemption of shipowners from 
liability for damage done by a compulsory pilot is part of the 
exceptional and mischievous legislation which exempts shipowners 
from liabilities to which the rest of the world is liable by the 
Common Law. It is part of the protective system applied to 
shipping matters which we copied from the Dutch in the days of 
our fierce rivalry with Holland upon the seas two hundred years 
ago. The Navigation Acts, compulsory pilotage, and the limita- 
tion of shipowners’ liability for the negligence of their servants at 
sea are intimately connected with one another in point of policy. 
The Navigation Acts have gone, and our mercantile marine has 
advanced by leaps and bounds since their abolition. The law 
which enables a shipowner to run down and sink ships, to drown 
people and destroy property afloat at a cheaper rate than is per- 
mitted to other people still remains. This law and the law of 
compulsory pilotage, with its attendant exemption of shipowners 
from liability, are direct incentives to negligence and carelessness 
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in a business which above all others requires the constant an 
minute attention of those engaged in it, namely the navigation 
of ships at sea. In these days, when so many wild proposals are 
being made for legislative protection of life at sea, it would be well 
to consider whether the wholesome doctrine of respondeat superior 
might not be applied with advantage to the shipowner who under 
cover of compulsory pilotage permits his ship to be carelessly 
navigated by a pilot whom he is at liberty at any moment to 
supersede. If, as probably would be the case, such a change in the 
law were to lead to the speedier abolition of compulsory pilotage, 
it would be doubly beneficial. 

R. G. MARSDEN. 
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REGISTRATION OF TITLE IN PRUSSIA. 


(1) Report by Mr. C. 8. Scorr, Secretary to H. M. Embassy at Berlin, on 
the Conveyance and Registration of Land Titles in Prussia. Presented 
to both Houses of Parliament, June, 1887. 

(2) Die Preussischen Grundbuch und Hypotheken Gesetze vom 5 Mui, 1872. 
F. Werner. Berlin, 1873. 

(3) Commentary on the Prussian Law of 1872, in the Annuaire de la 
lévislation étrangére, by P. Gipg. Paris, 1873. 


| gpee meagan of Title has been established in the Kingdom 

of Prussia ever since the year 1872, and has succeeded there 
quite as well as in our own Australasian Colonies. It is hoped, 
therefore, that the following short study will not be thought wholly 
unprofitable at the present juncture in England. 

In some respects the Prussian experience may be even more 
useful to us now than the study of the Torrens system in Aus- 
tralasia. For, first, the statutes establishing Registration in Prussia 
had the advantage of being drawn by skilled lawyers, an advan- 
tage which will be apparent on the merest glance at the two bodies 
of legislation’. Next, the general condition of land titles, and the 
uses to which land is habitually put in Prussia, furnish a much 
nearer parallel to the case of England than the same things in 
Australasia: and, further, both in the detailed development of the 
strong points of the system, and in the speed and cheapness with 
which sales and mortgages are conducted, the practical results 
obtained in Prussia appear in some respects to be even better than 
those obtained in our own colonies. It is proposed in the following 
article to attract attention, as far as possible, to those points in the 
Prussian system which contain lessons for ourselves, supposing we 
choose to read them. 

The system previously in force was Registration of Deeds*. 
But the usefulness of this Deed Registry was much impaired by 

' The bad drafting of the Torrens Acts is the subject of incessant comment by the 
Australian judges, and legal authorities generally : the following extract from a recent 
judgment by Sir James Martin, C. J.of New South Wales, is one instance among many :— 
*We have been referred to a number of sections of the Real Property Act, which, as 
1 have said on many other occasions, is very badly drawn, and perhaps necessarily so, 
as it was a novel idea, originated by a man who knew nothing about law, although he 
may have been assisted by professional advisers ; and even the most skilful lawyers will 
find it a difficult matter to draw such an Act with precision and clearness.’ 


* Registration was not requisite for the validity of a deed, but it conferred priority, 
as under our own Middlesex and Yorkshire Acts. 
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a practice which largely prevailed of not registering conveyances 
of land, but only mortgages. This practice was the accidental 
result of a rule of the Prussian general law which required 
delivery of possession (our ‘livery of seisin’) for the completion 
of a conveyance. For it will readily be seen that if delivery 
of possession is necessary to complete a conveyance, a purchaser 
has the less motive to register his purchase deed, because as 
long as he holds possession no subsequent conveyance can be 
completed behind his back. With mortgages, however, it was 
ditferent: no act on the land being required, a mortgagee had 
no means but registration to preclude the possible loss of his 
property. 

Nor again, even where all formalities were complied with, was 
there any more absolute protection against hostile claims than 
exists among ourselves in register counties. If the vendor's title 
was impeachable, the purchaser's was too, even though completed 
by conveyance, registration, and delivery of possession. Nor 
was this all; it appears that even in cases where the vendor's 
right to convey the legal estate was good, yet, inasmuch as the 
doctrine of notice was pushed by the Prussian Courts to a disagree- 
able length (as it has occasionally been pushed by ours), genuine 
purchasers for value were sometimes ousted by the owners of prior 
equities which they had omitted to consider or inquire for. 
Finally, it seems to have been thought a hardship that, though 
there existed (in the public cadastral survey) what purported to be 
an exact description of all estates, yet that survey furnished no 
guarantee that the description was not obsolete and incorrect 
owing to encroachments, ripened by prescription, effected since the 
survey was made. 

These uncertainties appear not to have been much complained of 
till about thirty years ago, when the long peace and consequent 
increase of commerce and industry caused dealings in land and 
mortgages to become more frequent and important. In the year 
1857, however, a resolution of the Prussian Upper Chamber was 
passed, demanding that a bill reforming the mortgage law should 
be presented with as little delay as possible. In 1860 the Lower 
Chamber passed a similar resolution. In 1861 and 1862 private 
members introduced bills dealing with the subject, which were not 
carried. In 1864 a bill was drafted by the Minister of Justice, 
and submitted to the Judges and the Faculties of Law, but was 
so severely criticised by them that it was not presented to the 
Legislature. In 1868, however, a partial experiment was tried ; a 
law was passed to apply to the Island of Riigen and a part of 
Pomerania, where the ordinary Prussian law was not in force ; and 
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this experiment was so completely successful that the general legis- 
lation could be no longer delayed, and accordingly, on the 30th of 
November, 1868, the Minister of Justice, Leonhardt, presented to 
the Chamber of Deputies a bill which, with many amendments, and 
after a long interval occasioned by the war with Franeé, was 
ultimately passed into law on the 28th of April, 1872, to come 
into operation on the 5th of May in the same year. That law is 
still in force. 

Comparing the antecedent state of things in the two countries, it 
will be seen that in Prussia two or three circumstances existed 
facilitating registration, which do not exist, or exist only partially, 
in England. 

For one thing, an official system of recording ealings with land 
already existed. There were local registries in every market town, 
and a complete staff of officers was on the spot: thus the initial 
expense to the State, and the difficulty of making numerous 
appointments, were reduced to nothing. 

Next, the landowners were accustomed to register their mort- 
gages, and possibly some of their sales; they were personally 
acquainted with the registrars, and accustomed to transact business 
with them ; so the change made but little disturbance in the ordinary 
routine work of mortgage and sale. 

Finally, all mortgages being registered, and all estates being 
defined in the cadastral survey, there existed, ready to hand. public 
evidence of title, of a kind which, though not perfectly conclusive in 
every instance or in every respect, was still sufficiently good (in 
conjunction with an insurance scheme which formed an integral 
part of the new law) to furnish much valuable help to the Govern- 
ment in investigating titles. Thus the difficulty of absolute title 
was much lessened, 

It would seem, however, not to be entirely free from doubt whether 
in England we have really availed ourselves as fully as we might 
have done of the facilities we do possess for granting absolute 
titles, or at any rate guarante d titles—as those proposed to be 
entered as ‘ absolute’ under the Bill of last session ought more pro- 
perly to be termed. An inspection of the sort of evidence princi- 
pally relied on in Prussia for guaranteeing titles will make this 
appear more clearly. 

Under sect. 135 of the 3rd law of 5 May, 1872, what we should 
call absolute title is offered to all who can furnish either of the 
following alternative sorts of proofs :— 

1. Mere possession for forty-four years :— 

2. Possession for ten years, coupled with prima facie evidence 
that such possession had a definite legal commencement. 
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3. Possession for less than ten years, commencing with a root of 
title of proved validity, and either 
proof of possession by self and predecessor, together, for ten 
years ; or 
proof that the predecessor had a valid root of title. 

4. Production of a ‘ certificate of ownership.’ These were obtain- 
able under the old law, and operated to bar adverse claims: the 
process of proof involved (1) public advertisement ; (2) proof of 
possession ; (3) a certificate by a local authority that the applicant 
had acquired the property by legal means. 

5. Purchase at a ‘judicial auction’ (Fr. tr. calls the purchaser 
‘adjudicataire 4 la suite d'une expropriation forcée’). 

Possession could be established either by documentary proofs, 
or the evidence of witnesses, or by certificates of local authorities. 

Now, probably the great frequency of life estates, and estates 
tail, and long leases, and the want of a previous register of mort- 
gages, would render the first form of proof—mere possession for 
forty-four years—too precarious for adoption in this country ; 
but it may well be considered whether any serious risk of error— 
that is to say, any greater risk than a very moderate insurance 
charge would cover—would attach to our permitting the other 
sorts of proofs above enumerated to be offered, where the 
ordinary method of examination of title seems likely to prove 
expensive. 

The following four alternatives roughly correspond in English 
terms to the 2nd, 3rd, 4th, and 5th of the Prussian alternatives 
given above, and will enable the reader to judge for himself as to 
the value of the last suggestion. 

1. Possession for ten years, coupled with production of the last 
conveyance or will, or evidence of succession. 

2. Possession for less than ten years, commencing with a con- 
veyance for value, and either 

proof of possession by self and predecessors in title for ten 
years ; or 
proof of an antecedent conveyance for value. 

3. Public advertisement, five years’ possession, and, if in a 
register county, the last conveyance; if not, an affidavit by a 
solicitor that the applicant or his predecessors in title were pur- 
chasers for value. 

4. Purchase from the Court, or under the Land Clauses Acts, or 
from the Crown, or any public department. 

Possession may be proved by 

(1) Receipts for land tax given by the Land Tax Commissioners, 
or receipts for rates from local authorities. 
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(2) Certificate of one local magistrate, or affidavit of two local 
ratepayers, or one local solicitor. 

Should this suggestion attract any attention it can be further 
elaborated, and, if need be, supported by argument, but meanwhile 
it will be better to pass on to the less pressing, but equally important 
subject of the general features of the Prussian registration when 
established as a ‘ going concern.’ 

In some points the effect of registration in Prussia is very 
similar to the effect of registration under our own Act of 1875, in 
others not. The registered owner is the only person who can 
legally transfer or mortgage the land; adverse possession has no 
effect upon his rights; a registered transfer from him is good, even 
though the transferee had notice of a prior equity in another. 
(Our Act of 1875 is most unsatisfactory on this latter point: 
sections 30 and 35 are the only ones which approach the subject at 
all, and it is impossible to feel any certainty whether they would 
be held to affect the old doctrine of notice or not.) 

The processes of transfer and mortgage can be performed cither 
at a distance from the office, by writing executed by both parties 
in the presence of a notary or judge; or at the office, by making 
an oral conveyance before the registrar. In either case the registrar, 
on receiving the writing or hearing the oral conveyance, makes the 
required entry (this passes the property), and gives the appropriate 
certificate. Proof of the identity of the transferor, or of the legal 
capacity of the transferee to hold and dispose of land, are also 
required. 

As to settlements—life estates,and reversions, and charges raisable 
at a future time, for children of a marriage, can be registered 
direct. Thus the Prussian (like the Torrens) system gives more 
facilities (oddly enough) for settled estates than our own Act of 
1875, which allows nothing to be directly registered but absolute 
ownership in freeholds or leaseholds. 

Actions respecting land (/is pendens) and sales in course of com- 
pletion can be noted on the register, and when this is done all 
registered dealings are subject to such notes. 

Mistakes of the officials are rectified by the order of a judge, 
while the persons injured (if any) are compensated for their loss. 
The person occasioning the error is first liable, then the official 
through whose fault the mistake was made ; failing these remedies, 
the State pays. The surplus from fees suffices to cover this risk ; 
in other words, the Mutual Insurance system is used. In fact, no 
system of Registration of Title that has had extensive application 
has done without insurance, and it is only to be wondered at that 
so grave an omission should ever have been tolerated in our own. 
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Insurance was included in Lord Westbury’s Bill in 1862, but was 
struck out on the motion of some astute member of the House of 
Commons, who (if he understood the effect of what he was doing) 
must have thought simply that the State might with justice con- 
fiseate a man’s property, but could not with prudence undertake 
to compensate him for the loss. 

The system also presents to the world a very remarkable nove/fy, 
namely, a new sort of mortgage. The old German ‘ Hypothek’ 
corresponds pretty nearly to our mortgage in practice: this is left 
undisturbed by the new system; but there is also introduced a 
new kind ealled a * land-charge’ (G@Grundschuld). The land-charge 
differs from the mortgage in that it is not, like the latter, an 
accessory to a personal debt, but is an independent interest in real 
estate. Of course, it is most commonly created by way of security 
for a debt, but that fact does not at all affect its own constitution. 
For instance, the supposed debt may be no debt at all, the land- 
charge is still good. The debt may be paid off, the land-charge 
still subsists until cancelled. This independence of personal in- 
debtedness is exemplified by the Prussian jurists by the use of a 
rather bold metaphor. They say the estate itself is the debtor ; 
the landowner only acts for it as an attorney or agent in instituting 
the charge. 

Peculiar incidents also attach to the document which embodies 
the land-charge. It is issued by the Registrar, and thenceforth has 
most of the properties of a bill of exchange. For instance, neither 
capital nor interest can be claimed without its production; payment 
to the holder is good payment, and when paid off, cancellation of 
the document should be insisted on, or else the landowner may have 
to pay again. A Jona fide holder for value of the document can 
always enforce the claim against the owner of the estate. Land- 
charges can be made out payable to order, in which case they can 
be transferred by endorsement, which endorsement may be in blank, 
after which they pass by mere delivery until the blank is filled up. 
Coupons for future interest can be issued by the Registrar: these 
again are exactly like bills payable at the dates named on them. 

The holder of the land-charge has all the remedies against the 
land that a mortgagee has. If a landowner wishes to discharge 
a land-charge, and cannot find the holder, he may pay in the 
amount to the Registrar, and have the charge removed from 
his title. 

These charges are said to be very popular with business men, 
on account of their ready transferability, and absolute value (so 
far as the estate holds out). In a paper read before the London 
Institute of Bankers in April last, the writer took occasion to 
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allude to these charges, and the suggestion was received as one 
specially acceptable to bankers, who, the Chairman said, would be 
much more ready to take real security if it carried power to 
transfer at any moment. 

The practical results of the Prussian Registry system are that par- 
ties habitually conduct sales and mortgages without legal assistance 
in the space of an hour, and for fees that are in many instances below 
even the Australian scale. A few of the fees charged are subjoined. 
The vendor pays no costs. A notary is only necessary where some 
complication is intended—such as that possession should not be 
given at once, or that part of the purchase money shall remain on 


mortgage, or the like. 


| German Fees (these fees include all parties). Compare 
Value of the English Fees 


for Sale or 





Land or Office Fee. ; — 
Amount of Notary s Fee Mortgage 
the Mortyage. ee if one is two ! arties 
Mortgave. Sale. employed . only). 
£ &. £ &. d. £ &. d. £ &. d. £ 
3 35 o oO 4} © °O 9 o 0 9 6 
30 0 eo 3 2 co 6 Oo 6 
100 Oo © 510 °o 9 9 10 
150 O o 6 (6 o 10 6 $14 6 10 
300 Oo o 8 o © 12 0 10 } 
1000 0 o 14 7} o 18 9 112 0 30 
50000 Oo 37 15 37.19 © 210 0 340 





The office fee includes (1) the making of an extract from the 
cadastral survey —a short verbal description of the property with a 
reference to its number on the public map. (2) Search of the 
register, and examination of the vendor's right to convey. (3) 
Drafting the instrument of sale—usually a short printed form— 
and completion of the transfer by entering in the register. (4) 
Notifying the sale to the Office of the cadastral survey. All this 
the registry officials do for the landowner without any extra 
charge. It appears nevertheless that there remains a surplus for 
the State after all working expenses have been paid. 
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The extent to which the small proprietors avail themselves of the 
facilities afforded by the registry may be judged from a specimen 
of a cancelled Prussian mortgage that the writer has in his posses- 
sion. The mortgage is for £6: it is the nineteenth in order of 
priority. Five of the prior charges have been paid off, the remain- 
ing thirteen are all for odd amounts, varying from fifteen shillings 
up to £15. It may safely be said that wot one of these mortgages 
could have Leen made in England except under circumstances so 
exceptional as to be quite outside practical consideration. 


C. Fortescue BRICKDALE. 














EVIDENCE IN CRIMINAL CASES OF SIMILAR BUT 
UNCONNECTED ACTS. 


FFXHE Supreme Court of New Zealand delivered in March last a 

judgment in a Crown case reserved for their consideration, in 
which they dealt with an interesting point in the law of evidence, 
and one on which the existing authorities are not very easy to 
explain or to reconcile. This is how far upon a charge of a specific 
crime evidence is admissible that the prisoner committed other 
crimes of a like nature by similar means. The question has usually 
arisen in trials for murder by poisoning, and this was the case in 
the present instance. 

On the 11th of October, 1886, and several subsequent days, 
Thomas Hall and Margaret Graham Houston were tried for ad- 
ministering poison to Kate Emily Hall, the wife of the male 
prisoner, with intent to murder her. Houston was acquitted, but 
Hall was convicted and sentenced to penal servitude for life. 
Stated briefly, the case against Hall was as follows :—He was the 
active partner in a commission business, and his affairs, if not 
desperate, were in an involved state. There was very strong 
evidence that he had forged three promissory notes, which he had 
not the means of meeting. He had insured his wife's life for 
£6000, and she had made a will bequeathing her property to him. 
The pecuniary aspect of the case was summarized by the Attorney- 
General in his opening, by saying ‘that by Mrs. Hall's death Hall 
would lose an income of about #250, and come into the immediate 
command of about £9000,’ In June, 1886, Mrs. Hall was confined. 
For a few days she went on well, and then began to show symptoms 
of antimonial poisoning. Before and after the time that followed, 
Hall had made considerable purchases of antimony, colchicum, and 
atropia. He had frequent opportunities of administering poison. 
From the end of June to the 15th of August Mrs. Hall got con- 
tinually worse, and at the end of that time analysis of her excretions 
showed that she had taken large quantities of antimony. On the 
15th of August Hall was arrested. A considerable quantity of 
tartar emetic was found in his pockets, some of it being in a bottle, 
which he tried to throw into the fire. Tartar emetic contains 
thirty-six per cent. of antimony. As soon as Hall was arrested, 
all symptoms of antimonial poisoning in Mrs. Hall steadily 
diminished, and in a short time she entirely recovered. There 
was also some evidence that Hall had made preparations for burn- 
ing down his house, which he bad insured. The evidence 2gainst 
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Miss Houston was slight, and it is probable that she would never 
have been arrested or suspected if Hall's financial motives for 
desiring the death of his wife had been known to those who first 
discovered the erime. 

On the 24th of January, 1887, Hall was again put upon his trial, 
being charged this time with the murder of Captain Henry Cain, 
the step-father of Mrs. Hall. Cain died on the 29th of January, 
1886, that is nearly six months before the confinement of Mrs. Hall. 
He had been very ill for some time before his death, and the theory 
of the prosecution was that death was hastened by the administration 
of many doses of antimony, in different forms, and that the poison 
was administered by Hall. After Hall's conviction of the attempt 
to murder his wife, it was remembered that Cain before his death 
had been much troubled with vomiting, for which his known com- 
plaints did not satisfactorily account. Cain’s body was exhumed, 
and considerable quantities of antimony were discovered in some 
of the vital organs, and Hall was consequently charged with the 
murder. There was, however, very little evidence against him of 
actual administration, and the counsel for the prosecution therefore 
tendered evidence that subsequently to Cain’s death, while Hall 
and his wife were living together, Mrs. Hall had had antimony 
administered to her, and had in consequence shown symptoms to 
some extent resembling those which had preceded Cain’s death. 
This evidence was accepted subject to a case being reserved, if 
necessary, as to its admissibility, and the Supreme Court, after 
hearing argument, ruled that the evidence was inadmissible, and 
quashed the conviction. The conviction certainly could not have 
been obtained without this evidence ; indeed the case without it 
was so weak that it does not appear that the judge could have 
permitted it to go to the jury. 

The substance of the admittedly relevant evidence was as fol- 
lows :—Hall married Cain’s step-daughter in May, 1885. Cain 
disapproved of the marriage, and he and Hall were at that time 
not on speaking terms. In October, 1885, they were reconciled, 
and from that time Hall was a frequent visitor at Cain’s house. 
About June 1884, Cain, who was about seventy years old, had been 
seriously ill, and his doctor had attended him ‘for general debility, 
feeble action of the heart, and senile gangrene. From the latter 
cause he lost a toe, but he got better, and the gangrenous symptoms 
left him. In July 1885 he was taken ill again, and became very 
weak, Through August and September the doctor from time to 
time prescribed tonics, cough mixture, and diuretics. At this time 
he was more or less suffering from chronic bronchitis, from weak- 
ness of the heart, from some disease of the kidneys, concerning 
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which medical opinions differed as to whether it could properly be 
called Bright's disease or not, and from dropsy consequent on the 
kidney disease. Early in November—the reconciliation with Hall 
having taken place in October—the doctor prescribed ‘an effer- 
vescing mixture to relieve sickness probably.” From the 19th of 
December to the 28th of January the doctor attended him daily 
with one exception, prescribing diuretics, stimulating mixtures, 
effervescing mixtures, and cough mixtures. From the end of 
December through January Cain was consiantly sick, and. getting 
steadily worse, died on the 2gth of January. The doctor certified 
disease of the kidneys and dropsy as the cause of death. During 
the last month of Cain’s life Hall was in the habit of paying him 
short visits, generally twice a day, when he would usually see him 
alone, Cain suffered greatly from thirst. He had been accustomed 
for many years to drink whisky, but left it off about Christmas 
because it made him sick. After that he drank great quantities of 
champagne—one witness said that he would drink two quart bottles 
in the morning, and sometimes two more at night—as well as brandy 
and port wine. When his body was opened eight months after 
death it was found to contain a good deal of antimony, which he 
might probably have swallowed during the last few weeks of his 
life. Antimony was not contained in any of the medicines pre- 
scribed for him by his doctor. As in the previous trial, it was 
proved that Hall had had antimony in his pockets when he was 
arrested seven months after Cain’s death, and had attempted to 
throw some of it into the fire. He asserted that he used it for 
making cigarettes which he smoked as treatment for asthma. The 
medical witnesses declared that they had never heard of such a use 
for antimony, that it would be of no use for such a purpose, and 
that some cigarettes of Hall's which they analysed contained no 
antimony. The doctors called for the prosecution were unanimous 
in the opinion that the administration of small doses of antimony 
to a person in Cain's condition of health would accelerate death by 
further depressing the already depressed vitality, and that it would 
be likely to cause vomiting. Two doctors called for the defence 
said that from what they heard of the symptoms and of the post- 
mortem they thought the death was the result of uremic poisoning, 
and that there was no reason to suppose that the administration of 
antimony had actually accelerated death. It was proved that Hall 
bought tartar emetic early in May 1885, that is about the time of 
his marriage, and five months before his reconciliation with Cain. 
He also bought atropia, or eye-drops consisting of a preparation of 
atropia, on the 20th of May and the 4th of November 1885, and on 
the 28th of January 1886 (the day before Cain died), and some 
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wine of colechicum on the 13th of November, 1885. It appeared 
that Hall had some horses and dogs which suffered at different 
times from sore eyes. There was also a circumstantial story told 
by a bookseller of Timaru, who said that in May 1885 Hall asked 
him for a book ‘treating on the subject of antimony;’ that he lent 
him Headland’s Action of Medicines, which he bought, but sub- 
sequently returned with a few pages, including those about anti- 
mony, cut; that he afterwards bought a copy of Taylor on Poisons, 
and wrote on the fly-leaves at both ends. The book was produced 
at the trial, and bore at the beginning the inscription, ‘T. Hall 
1882, and at the end‘ T. Hall, Dunedin, 1882.’ It is clear, how- 
ever, from the report of the cross-examination, that this was not at 
all a satisfactory witness, and some of the witnesses for the defence 
thought they had seen the book in question in Hall's possession in 
1883 and 1884. Inasmuch as several other persons besides Hall had 
access toCain during the last months of his life, it is abundantly clear 
that this evidence by itself could not have justified a conviction. 

The prosecution, therefore, gave, subject to objection and to the 
probability of a case being reserved, evidence of Mrs. Hall's 
symptoms in June, July, and August, 1886, of the discovery of 
large quantities of antimony in her excretions, of Hall’s constant 
access to her, of her cure ensuing immediately upon his arrest, and 
of his purchases of tartar emetic in 1886 on June 18th and 26th 
and August 4th, of colechicum wine on July 5th, 17th, 31st, and 
August 11th, of atropia on June 3rd, of antimonial wine on June 
12th, and of colchicum and tincture of colchicum on July 16th. 

This evidence was of course objected to. Mr. Justice Williams 
ruled as follows :—‘ I think evidence would be admissible to show 
that some other person to whom the prisoner had access exhibited 
the same symptoms as Cain exhibited, and also to show that there 
was found in the excreta of such person the same substance as was 
found in Cain’s body. I think the cases show that so far evidence 
is admissible. If, however, evidence is tendered to show that there 
was some motive for administering this drug to that other person, 
I confess to greater doubt.’ No evidence to show motive for 
poisoning Mrs. Hall was given, but the evidence mentioned above 
concerning the attempt on her life was given. The jury found 
Hall guilty, and he was sentenced to death. The judge reserved the 
point as to whether the evidence of the symptoms of Mrs. Hall 
ought to have been given, and the Supreme Court quashed the 
conviction on the ground that it ought not. 

The judgment of the Supreme Court is reported in full in the 
Otago Daily Times, 14 March, 1887. It deals seria/im with the three 
grounds on which counsel for the Crown had argued that the 
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evidence of matters connected with the attempt to murder Mrs. 
Hall was admissible. These wére:—1. As evidence that the 
administration of antimony to Cain was not accidental. 2. As 
evidence of another part of the same transaction. 3. As evidence 
of what the symptoms of antimonial poisoning are. 

1. As evidence that the administration of antimony to Cain was not 
accidental. The Court held that the admission of the evidence on 
this ground could not be justified, because there was no prior 
evidence of any weight that Hall was the person who administered 
antimony to Cain. The evidence of what happened the summer 
after Cain’s death went to show less that the administration was 
intentional than that Hall was the person who administered. ‘No 
general abstract question of danger or accident arose, as in the 
arson cases, which could be separable from and precede the 
particular and personal question, “ Was the prisoner's act wilful ?”’ 
It is, indeed, difficult to imagine how a succession of smal] doses of 
antimony could have been given accidentally to an old gentleman 
who was very ill, whose diet was regulated by his doctor, and in 
whose medicines antimony was not prescribed. In this part of the 
case the Court had to consider the case of Reg. v. Geering (18 L.J., 
M.C., 215, 1849), and they seem to have been of opinion that though 
Chief Baron Pollock admitted such evidence as was given in Hall's 
case, he did not lay down a rule in sufficiently general terms to 
bind them. That case is generalized in Stephen's Digest of 
Evidence as follows (Art. 12, [//ustration (c)):— 

‘The question is whether the administration of poison to 4 by Z, 
his wife, in September, 1848, was accidental or intentional. 

‘The facts that B, C, and D (4’s three sons) had the same poison 
administered to them in December 1848, March 1849, and April 
1849, and that the meals of all four were prepared by Z, are deemed 
to be relevant, though Z was indicted separately for murdering 4, 
B, and C, and attempting to murder D.’ 

The report of Reg. v. Geering does not state whether the unchal- 
lenged evidence pointed decisively to the guilt of the prisoner, or 
whether, as in Hall’s case, it implied only that the poison was 
administered by one of several persons including the prisoner. The 
counsel for the Crown (one of whom reported the case) ‘ contended 
that the evidence was admissible for the purpose of proving, not 
that the prisoner had feloniously poisoned the deceased, but that 
the deceased had in fact died of poison, administered by some 
party ; and secondly, that the evidence was admissible for the pur- 
pose of proving that the death of the deceased husband was not 
accidental.’ The Chief Baron’s ruling, as reported, is short enough 
to be given in full. 
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‘I am of opinion that evidence is receivable that the death of 


three sons proceeded from the same cause, namely arsenic. The 


tendency of such evidence is to prove and to confirm the proof 


already given, that the death of the husband, whether felonious or 
not, was occasioned by arsenic. In this view of the case, I think it 
wholly immaterial whether the death of the sons took place before 
or after the death of the husband. The domestic history of the 
family during the period that the four deaths occurred is also receiv- 
able in evidence, to show that during that time arsenic had been 
taken by four members of it, with a view to enable the jury to deter- 
mine as to whether such taking was accidental or not. The evidence 
is not inadmissible by reason of its having a tendency to prove or 
create a suspicion of a subsequent felony. My brother Alderson con- 
curs with me in thinking that the evidence ought to be received.’ 

If the Supreme Court had been prepared to go beyond the illus- 
tration in Stephen’s Digest, and adopt as a binding authority th: 
first sentence of this ruling, I think they would have been obliged 
to hold that the evidence of subsequent administration of antimony 
to Mrs. Hall when Hall had access to her, was relevant to the ques- 
tion whether he murdered Cain. As they held that evidence of this 
class could only be admitted on account of its relevancy to the 
question of accident or intention when there was evidence a/iuude 
fixing the prisoner with the administration, I think they might 
have decided the point on the ground that the evidence of Hall's 
purchases of tartar emetic in June, July, and August, 1866, was 
clearly inadmissible, and the conviction therefore bad, unless the 
evidence could be admitted on some other principle. But if the 
doctrine of Ley. v. Geering and Reg. v. Garner is to be confined in this 
way, I do not see that such evidence can ever be admissible in 
cases like Hall's. If the poisoning was all done in one dose there 
might be a question of accident, as in cases of arson, but where it is 
in many doses it seems as if it must always be by design. 

2. As evidence of another part of the same transaction. On this point 
the Court decided shortly that to make two poisonings part of the 
same transaction for the purpose of making one evidence of the 
other, they must be, in the words of Stephen’s Digest (note vi) 
‘linked together by the chain of cause and effect in some assignable 
way. Here there was clearly no such concatenation. There was 
some evidence that Hall expected Cain to leave money to his step- 
daughter, Mrs. Hall, but it was so slight that the prosecuting 
counsel was reduced in his reply to arguing that it did not matter 
what Hall's motive was, and even that he might,not have had any, 
and might merely have conceived an idea that to poison some one 
would be an interesting experience. 
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3. As evidence of what the symptoms of antimonial poisoning are. On 
this ground too, the Court simply stated that the evidence was not 
receivable. It is perhaps enough to say, though the judgment does 
not, that by no possible reasoning could the fact that Hall bought 
antimony in May and June 1886 be construed as evidence of the 
symptoms of poisoning by antimony. There was plenty of medical 
evidence as to what the symptoms are, and it does not seem to 
matter much, if a man is proved to have taken antimony by the fact 
that it was found in his body, what the external symptoms of it 
are or are not. 

It is an interesting question whether in this case the law is 
reasonable. The Supreme Court evidently thought not. They say, 
‘ Viewed in the light of science, philosophy, or common sense, there 
is no doubt a nexus between the two events; the all but mortal 
illness of Mrs. Hall having been traced to antimony, administered 
by the prisoner in small doses, and the death of Captain Cain 
having also been traced to the same physical cause, it is, having 
regard to other circumstances, reasonable to infer that the human 
agency in both cases was the same.’ Elsewhere they call the 
inadmissible evidence ‘cogent evidence to the general mind,’ and 
speak of the ‘strong moral probability’ of Hall's guilt. The law 
ought to be the means of ascertaining and expressing the just 
conclusions of science, philosophy, and common sense. If it does 
not, it is defective. The logical justification for excluding irrelevant 
evidence is that its admission would be a waste of time. If the 
evidence of the attempt to murder in July was not a reason why 
sensible men should think Hall guilty of murder in January, the 
jury ought not to have convicted him upon it, as they undoubtedly 
did. If it was, it ought to have been admissible. Practically I 
have no doubt that nineteen people out of twenty, upon a perusal 
of the whole story, would feel confident that Hall poisoned Cain. 
If they would be right, the law on the subject appears to be 
defective. 

The judgment of the Supreme Court ends with a brief statement 
that they think the judge at the trial did right to reserve the point. 
This seems plain enough, but they give the astonishing reason that 
‘the English authorities state that no single judge could take upon 
himself the responsibility of declining evidence tendered by the 
Crown. I am not acquainted with any such statement, but if it 
exists it is certain that single judges in this country constantly 
ignore it. 

HERBERT STEPHEN, 








PUBLIC MEETINGS AND PUBLIC ORDER. 


T has been thought desirable to obtain authentic information of 
the manner in which certain questions lately debated in this 
country are treated in other free constitutional states. Senator 
Tommaso Corsi has been so good as to furnish, as regards Italy, the 
information here given; and M. H. Lentz, who is at the head of the 
permanent staff of the Ministry of Justice at Brussels, will contribute 
to our next number a similar account as regards Belgium. We 
also hope to give accounts, on equally good authority. of the law 
and practice prevailing in the United States and in Switzerland. 


I. Iraty. 


The old Sardinian Penal Code, based on the French, is in force 
in the kingdom of Italy except as regards Tuscany, which had a 
later and more scientific Code, and has been allowed to retain it 
provisionally. 

The draft of a Penal Code for the whole kingdom has been in 
preparation a long time, and is now published. 

With regard to offences of resistance to public authority, we 
may generally distinguish mere resistance to any public authority in 
the exercise of its duties from rio/ence offered to public officers, 
either to hinder them in the exercise of their duty or from personal 
malice. The Sardinian Code deals with both under art. 247. 

‘The offence of revolt (rite/lione) is— 

‘1. Every assault and any and every resistance with acts of 
violence against public force [here follows an enumeration of 
several classes of public servants] when acting in the execution of 
the law of orders from public authority, or orders or sentences of a 
court of justice. 

‘2. Any violence or assault employed to dissolve the meeting of a 
deliberating assembly, to hinder the execution of a law, decision 
or sentence, or any regulation made by competent authority, or to 
obtain a decision or ordinance from the proper authority, or to — 
avoid the performance of a duty ordered by such authority.’ 

If the revolt has been committed by more than ten persons, but 
without arms, the punishment is imprisonment with hard labour 
(reclusione). If with arms, penal servitude (/avori forzati) for the 
time fixed by the sentence. 

The penalties are less when the persons engaged in the offence 
are fewer than ten; but six months’ imprisonment is the minimum 
penalty unless the offenders are fewer than three and unarmed, in 
which case it is the maximum. 
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A meeting is considered armed when two or more persons openly 
carry arms. 

If the weapons are concealed, the meeting is an armed revolt (artt. 
248 to 252). 

Art. 253 :—‘ The offence of revolt is committed where any armed 
meeting of not less than five, without having committed any acts of 
violence, conducts itself in a manner intended by means of intimida- 
tion to hinder the execution of such acts and regulations of executive, 
judicial or administrative authority as are mentioned in art. 247.’ 
The penalty is imprisonment for a term not less than two years. 

It is an offence to take part in an assembly of five or more 
armed persons, or to refuse to disperse when lawfully required 
even if the meeting is unarmed. 

Art. 255 of the Sardinian Code provides for assault and intimida- 
tion of public officers by workmen in public establishments, inmates 
of asylums, prisoners and persons under arrest. 

Further, there is another series of articles (257 to 266) under 
which it is an offence punishable with rec/usioxe to compel a public 
officer by threats or violence to do or abstain from doing any act 
in the course of his duty. 

Intimidation and insult offered to jurymen are specially men- 
tioned. Mere verbal insult offered to a public officer in the exercise 
of his duty is punishable with imprisonment up to a month or fine 
up to 200 fr. 

Striking or wounding a public officer of the judicial or adminis- 
trative service, or a juror in the exercise of his duties, or on account 
of the same (whether with or without a weapon, and whether or 
not appreciable bodily harm results), is punished with imprisonment 
of not less than a year; if the offence took place in a court of 
justice the punishment is the maximum of simple imprisonment (five 
years). In the case of a policeman or gendarme (agenfe della forza 
pulblica), such an assault on him is punished with imprisonment of 
one to six months. The penalties are increased in the event of 
serious bodily harm being inflicted. 

The Tuscan Code deals with this kind of crimes with no less 
severity, though with better arranged and expressed provisions. 

Art. 143. ‘§ 1. Whoever obstructs the execution of the laws, or 
of regulations made by public authority, by acts of violence against 
persons officially or specially charged with the execution of such 
laws or regulations, or against those persons who by their request 
aid them in the execution of such duty, is punished as guilty of 
resistance with imprisonment from six months to four years. 
§ 2. Resistance is further punished with hard labour (casa di 

forza), (a) for three to ten years if it leads to grievous bodily harm, 
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and (4) from twelve to twenty if it leads to homicide without 
premeditation.’ 

Art. 144. ‘$1. Whoever offers violence to a person invested with 
public authority, while that person is in the exercise of his duty 
or otherwise in relation thereto, or of malice against such authority’, 
is punished as guilty of public violence with imprisonment of one 
to six years. § 2. Public violence is further punished («) with 
hard labour (casa di forza) from three to seven years if it caused 
slight bodily harm ; (4) with the same penalty from seven to twenty 
years if it caused grievous bodily harm; (¢) with penal servitude 
(ergasfolo) if it caused homicide with premeditation.’ 

Art. 145. ‘ Whoever in any way has prompted a revolt or any 
publie violence is punished as an instigator if the intended offence 
took place, and with imprisonment from one month to one year if 
it did not take place.’ 

As appears from these provisions, the publie force in Italy is 
amply protected by laws which both cover every possible case of 
resistance to authority and impose penalties calculated to be 
seriously deterrent. In practice, too, these provisions are always 
strictly enforced by the Courts. In our criminal procedure there 
may be a written indictment, or a summary citation without 
indictment ; in cases of rite//ione the practice of summary citation 
prevails, as being more swift and exemplary. Again, our tribunals 
have not encouraged defences in the nature of excuse ; they have 
not, for instance, allowed as an excuse provocation given by the 
officer assaulted, nor that the offender's immediate purpose was to 
escape from arrest, or to rescue a relative from it, and the like. 

In the draft Penal Code which is under consideration the same 
offences, in substance, are provided for. The penalties are lighter, 
not from any intention of giving less importance to them, but 
because the new Code is in principle more lenient throughout than 
the existing ones, and the punishments for this class of crimes had 
to be diminished in the like proportion with others. 

It is true that, in spite of the rigour of the laws, cases of riot do 
oceur. The Italian populations, either by their southern tempera- 
ment, or as having been but lately freed from despotic and un- 
popular governments, are prone to resist public officers; but, 
generally speaking, the punishment is prompt and certain, and has 
the general approval of enlightened men and friends of order. 

TomMAso Corst. 
* Per semplice odio contro  autorita: I suppose this excludes offences arising from 


personal ill-will, and includes all those whose object is to bring public authority into 
contempt, or intimidate public officers generally or a class of them.—Eb. 























REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


Della revoca degli atti fraudolenti compiuti dal debitore secondo il 
diritto romano, Studio esegetico di EXrico Serarint, Professore 
di diritto romano nella universita di Perugia. Vol. 1. Pisa, 1887, 
Fr. Mariotti, 217 pp. 

QvELs sont les moyens de droit que le Préteur romain mettait a la 
disposition des créanciers pour faire révoquer les actes frauduleux accomplis 
par leur débiteur? Cette question n’a pas cessé d’occuper les interprétes 
du droit romain depuis la renaissance jusqu’é nos jours; mais, malgré les 
nombreux travaux publi(s sur la maticre, le probleme est loin détre defini- 
tivement résolu. Certains auteurs affirment qu'il n'y a qu'une seule action 
révocatoire ; d'autres en admettent deux. Et ce n’est pas tout: on se divise 
encore quand il s’agit de définir le caractére de ces actions. Ce n'est pas 
ici le lieu d’énumérer toutes les solutions propos¢es; il nous suffit de signaler 
ces nombreuses divergences d’opinions entre les auteurs. 

Ce qui contribue le plus 4 obseurcir la question, c’est que les compilateurs 
du Digeste ont, comme on sait, supprimé les formules d'action dans les 
Commentaires sur ]'Edit insérés dans leur recueil; or il est difficile de 
préciser le caractére d'une action en l'absence des éléments précieux fournis 
par la formule. Ajoutez a cela que les extraits des jurisconsultes, loin de 
suppléer & cette lacune du Digeste, viennent au contraire augmenter l'ob- 
scurité en nous donnant des renseignements contradictoires ou confus. En 
effet ils sont inconciliables, si on veut les appliquer tous 4 une action 
unique, et, si on admet qu'il y a deux actions, il est bien difficile de dire 
quels sont les textes qui s'appliquent 4 l'une ou a l'autre. 

Ni ces difficultés, ni les teutatives infructueuses de ses nombreux prédé- 
cesseurs n'ont arrété M. Serafini. I] a pensé que si le probleme n'a pas 
encore été résolu, c'est parceque les auteurs jusqu ici ont suivi une mauvaise 
voie et il nous déclare qu'il s’est borné & interroger les sources sans pré- 
vention. 

Deux textes d’'Ulpien (L. 1 pr. et L. 10 pr. Dig. xlii. 8), rapportant les 
paroles méme du Préteur relativement aux conditions d’exercice de T'action 
révocatoire, forment la base de ce travail. Ces deux fragments viseraient 
deux actions différentes que l'auteur désigne ainsi: action du premier et 
action du second édit. C'est a l'étude de la premiére de ces actions qu’est 
consacré le premier volume de l’ouvrage, le seul qui ait encore paru. La 
plus grande partie de ce volume a pour objet la réfutation des opinions 
émises par les principaux interprétes depuis les glossuteurs jusqu’a notre 
époque. L’auteur y fait preuve d’une érudition aussi étendue que solide et 
d'un talent remarquable de dialecticien. 

Apres s‘étre tiré ainsi, 4 son honneur, de cette premiére partie de sa 
tiche, M. Serafini nous présente la solution qu'il veut substituer a celles 
qu'il vient de combattre. S'en tenant strictement au premier texte d’Ulpien 
(L. 1 pr. Dig. xlii. 8) pour déterminer le caractére propre de laction du 
VOL. IV. a 
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premier édit, il arrive 4 cette conclusion que cette action, introduite par le 
préteur peu de temps aprés la création de la venditio bonorwm’, est wne 
actio utilis, in rem arbitraria, tendant a la révocation des actes accomplis 
par le débiteur postérieurement & la missio tn bona. Il se fonde principale- 
ment, pour ctablir ce dernier point, sur ce que le texte d’'Ulpien accorde 
cette action au curator bonorum; dou il résulterait, d’aprés lui, qu'elle est 
intentée dans la période de l’envoi en possession et avant la venditio bonorum, 
car, 4 ce moment, le curateur a cessé ses fonctions. 

Quant & l'action du second édit, bien qu'il ne doive en traiter que dans le 
second volume, l’auteur nous en donne, en passant, les principaux caractéres. 
C'est l'action appelée Pauliana ; elle est in factum; elle ne s'exerce qu’apres 
la venditio bonorum pour faire révoquer les actes accomplis par le débiteur 
antérieurement 4 l’envoi en possession. 

On peut voir dés maintenant quelle est la portée de la solution proposée 
par M. Serafini. Si lon admet l’existence de ces deux actions, la conciliation 
pourra se faire entre des textes qui paraissaient contradictoires ; ¢’est ainsi 
notamment que l'action révocatoire des Instituts ($6, de actionibus) ne serait 
autre que l'action du premier édit. Rien de plus simple dailleurs que 
d'admettre la coexistence de ces deux actions qui s’appliquent a des actes 
différents, accomplis dans des p¢riodes distinctes, en un mot, qui se completent 
lYune l'autre. 

Assurément c'est la un systéme bien ingénieux. Malheureusement, 
comme les précdents, il me parait soulever des objections auxquelles il est 
bien difficile de répondre d’une maniére satisfaisante. Prenons par exemple 
Yaction du premier édit, la seule qui ait été étudiée en détail par l’auteur. 
Si cette action n'est donnée que contre les actes du débiteur postérieurs 4 la 
missio in bona, on ne voit pas bien a quoi sert cette derniére mesure, ni en 
quoi ces actes different de ceux qui ont été accomplis antérieurement a la 
missio. Pour répondre a cette objection, M. Serafini a été obligé de soutenir, 
contrairement a l’opinion commune, que la missio in bona ne déssaisissait 
pas le débiteur, qu'elle ne conférait aux créanciers qu'un simple droit de 
garde, 

Le mot curatori sur lequel repose toute cette théorie est-il d’ailleurs bien 
authentique? Il est permis d’en douter, car il ne se retrouve en cette 
matiére dans aucun autre texte, et de plus on sait que Tribonien a substitué 
expression curator & celle de magister, qui n’avait plus de sens aprés la 
disparition de la venditio bonorum. 

L’action du premier édit est-elle véritablement in rem? On pourrait 
citer, en sens contraire, certains textes, notammeat le commentaire d’Ulpien 
lui-méme qui forme la loi premiére*. Enfin, s’il existe réellement deux 
actions révocatoires, pourquoi Justinien, aux Instituts, n’en cite-t-il qu'une 
seule ? 

Je ne puis entrer ici dans les discussions de textes, et je dois me borner a 
énumérer les principales objections que me suggére la nouvelle solution. 
J’ajoute que l’auteur en a prévu un certain nombre et a essayé d’y répondre. 
I] n'est que juste d’ailleurs, avant de porter un jugement définitif, d’attendre 
que l’euvre soit terminée. Pour aujourd'hui, nous nous contenterons de 


' A ce propos, je signalerai une petite inexactitude de l’auteur—la seule que j'aie 
relevée. Ii cite (p. 78) la loi agraire de 643 qu'il appelle Thoria ; or depuis la publica- 
tion du r** volume du Corpus inscript. lat. on admet que ce n’est pas Ik le nom de 
la loi de 643 dont l’auteur est inconnu, 

* L. 1, § 2: Ait ergo praetor, quae fraudationis causa erunt; haec verba generalia 
sunt et continent in se omnem omnino in fraudem factam alienationem vel quemcumque 
contractum.—Sive ergo rem alienavit, sive acceptilatione vel pacto aliquem liberavit. 
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signaler 4 l'attention des jurisconsultes ce travail consciencieux et intéressant 
qui contient un exposé critique, complet et clair, de tout ce qui a été écrit 
jusqu’a ce jour, dans tous les pays, sur cette importante question. 

J.-L. Mispou.er. 





Commentaries on ‘The Transfer of Property Act, 1882. By H. Hi. 
Sueruarp and Kenwortny Brown. Madras: Higginbotham & 
Co. 1887. 8vo. lvi and 315 pp. 

One result of codification in India has been the publication in various 
forms of the text of separate chapters of the Code, with explanatory notes or 
commentaries appended to each section. These productions are regarded 
with some disgust by those sanguine jurists who conceive a well-executed 
code to be such a simple and clear statement of the law that he who runs 
may read, and comprehend as he reads. They may, however, alleviate their 
disgust by the reflection that the Bible, the simplest of all codes, has been 
and is still made the subject of innumerable commentaries; is daily and 
weekly expounded by countless experts ; and to this task of exposition and 
elucidation are devoted a great part of the teaching and learning of our 
Universities, and the life services of the members of an establishment main- 
tained by the State for this special purpose. 

A code is the statement in abstract language of abstract propositions of 
law ; and, however admirable may have been the success of the draftsman in 
selecting clear and simple language to enunciate the will of the Legislature, 
anything like a complete comprehension of the full effect and operation of 
the code can only be realized by applying these abstract propositions to 
concrete examples. This has been perceived by modern codifiers, who in 
difficult or doubtful instances have resorted to the use of /llustrations 
introduced into the code itself. To the practising lawyer his daily 
experience is a living commentary of the best kind. To the student, who 
for the first time is making his acquaintance with a particular branch of law, 
the abstract propositions of a code are hard reading, devoid of that interest 
which must be excited in order to profitable study. A commentary is to 
the student a kind of necessity in order to give life to the dry bones. The 
value of a commentary must vary according as it is published, when the 
code has been recently enacted, or after the enacted code has been some 
time in operation and has been practically applied to the actual cases of the 
forum. At the former period, all that the commentator can profitably do is 
to place before the student in a concise and intelligible form the materials 
which the draftsman has selected to frame his code; to explain how they 
have been used ; to raise him as far as is possible to the platform of vision 
occupied by the framer of the code, At the latter period the commentator 
can do more. He can further, as matter of sober history, narrate how the 
code has been understood and interpreted by the Courts, how it has been 
applied to actual concrete cases: and here the labours of the commentator 
may be most useful and time-saving, not to the student only, but also to the 
practising lawyer, the magistrate, and the judge. The chapter of the code 
which Messrs, Shephard and Brown have undertaken to explain was passed 
in 1882, and it came into operation the same year. Their commentaries, 
published five years after, have thus had the benefit of a whole Justrum to 
enable them to reap these latter advantages: and the commentators have 
industriously gathered all the fruit which these years have yielded. But 
unfortunately, owing to the time which cases take in reaching the superior 
Appellate Courts and being there decided, these useful materials have as yet 
been scanty. 
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No more important portion of the law of India has yet been codified than 
that embodied in the Transter of Property Act. The object of this Act, as 
stated by its framers, was, firstly, to bring the rules which regulate the 
transmission of property between living persons into harmony with the rales 
affecting its devolution upon death, and thus to furnish the complement of 
the work commenced in framing the law of intestate and testamentary 
succession ; and, secondly, to complete the code of contract law, so far as 
relates to immovable property. The Act deals with sales, mortgages, leases, 
exchanges, and gifts of immovable property, and with the transfer of 
actionable claims. In a country where fraud abounds to such an extent 
that English judges in India have had their judicial vision so far impaired 
as to become, in the language of their Lordships of the Privy Council, apt to 
see fraud everywhere—the habit being superinduced by the manifold cases 
of fraud with which they have to deal—no fraud has been more common 
than seeret and underhand dealing with land. Under the lexamé system of 
the country secret and fraudulent conveyances were used to cheat creditors, 
to deceive purchasers. Honesty and morality were destroyed by fraudulent 
dealing ; and progress and prosperity were retarded in consequence of the 
insecurity of title to real property. In 1864 a partial remedy for this 
state of things was attempted by the passing of a Registration Act. This 
Act rendered compulsory the registration of all documents dealing with 
immovable property of the value of one hundred rupees (about £7) or more, 
the penalty for non-registration being that no Court could give effect to 
the unregistered document. In the case of documents dealing with property 
of less value registration was left optional, but was encouraged by making 
a registered document prevail over an unregistered document relating to 
the same property—a provision intended to prevent fraud, which the astute 
Asiatic promptly utilized for the perpetration of fraud by selling or 
mortgaging his property once by an unregistered document and a second 
time by a registered document. This law’, however, ouly provided for the 


? The Indian Registration Acts provide merely for the registration of assurances, not 
for the registration of ¢i¢/e. The essential benefit of this system of registration is to 
supply proof that a document was in existence at a certain point of time and was not 
therefore fabricated afterwards—a piece of evidence by no means unimportant in India. 
Asa record of past dealings with rea! property to assist the investigation of title, the 
registers have been little used (except perhaps in the Presidency-towns), for the obvious 
reason that they supplied no information as to uawritten transactions, which before the 
passing of the Transter of Property Act were possible, legal, and common. During the 
year 1885-6 the Registration Department in India yielded a net surplus to the State of 
Rs, 1,215,930 (about £91,194), a profit upon supplying the Courts with the above species 
of proof. A Register of Title as complete as that to be found in Australia, or in any 
country of the continent of Europe, was possible in India. The land pays revenue to 
Government as a rule; and there are in the public offices of Government complete 
registers of all estates (1) paying revenue, and (2) exempted from paying rerenue. In 
the offices of the estate-owners, who are proprietors subject to the payment of this 
revenue, there are similar registers of subordinate estates and holdings paying rev. 
All transfers are entered therein with scrupulous accuracy. Nothing would have 
been easier than to utilize these registers for the purpose of registration of title, and 
this course was strongly pressed upon the Government by the present reviewer, but other 
counsels prevailed. The utility of the course so advocated and its acceptableness to the 
native community (a consideration too often not sufficiently regarded in legislating for 
India are shown by what has since taken place in the Madras Presidency, as told in the 
following extract from the Statement exhibiting the Moral and Material Progress and 
Condition of India during the yar 1885-6 :— A great convenience has been etlected by 
allowing parties registering documents relating to landed property to apply to the 
registration officer to have the transfer of the land noted at the same time in the registry 
which is kept for revenue purposes,’ And the profit to the State has been materially 
increased in this Presidency by meeting in this way the wants of the native community. 
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registration of the written instrument, when the parties had committed 
the transaction to writing, and such an instrument was therefore in 
existence. But writing was not then made, nor had it previously been, 
necessary for any transaction affecting real property in India. In 1882 for 
the first time the Transfer of Property Act—which may therefore be termed 
the Indian Statute of Frauds—made writing necessary for sales, mortgages, 
and exchanges of immovable property of the value of one hundred rupees or 
upwards; and such writing must be registered. Where the property is of 
less value than one hundred rupees, there must be a registered writing, or 
delivery of the property. A registered instrument is also made necessary 
for leases from year to year, or for any term exceeding one year or reserving 
a yearly rent: and a gift—that oft-used weapon of lenami fraud—can be 
made effectual as to immovable property only by a registered instrument 
attested by at least two witnesses. If we were reviewing the work of the 
Indian legislature instead of that of Messrs. Shephard and Brown we would 
say that these provisions are wise and excellent. As to the work of the 
commentators, we have to observe that sufficient point is not given, for the 
benefit of the student, to these changes, regard being had to the former 
state of the law and its baneful influences upon litigation. 

The law of real property in England is an intricate and difficult subject 
for a student to master, even with the help of the excellent text-books 
which are available to assist his studies. The law of real property in India 
is quite as intricate and difficult, and the same excellent assistance is not 
available. It is mixed up with, and to be extracted from, the revenue 
systems which vary in each Presidency and within the same Presidency ; 
and these systems can be mastered only by wading through much irrelevant 
matter, past and present. Any book therefore which would, at once 
exhaustively and satisfactorily, deal with the Transfer of Real Property in 
India, must be the work of long labours varied in each Presidency (there is 
no High Court for the whole of India, each Presidency has its own) and 
matured by study and experience. Messrs. Shephard and Brown, whose 
practice and experience extend to the Madras Presidency only, could scarcely 
have been expected to produce such a work. Their concrete cases are, as 
might have been expected, drawn rather from English reports than from 
Indian cases. Nevertheless, there is a great deal of very useful matter in their 
Commentaries, and no student of the Transfer of Property Act will rise from 
their perusal without having clearer ideas of the object and scope of the Act. 
Where the commentators attempt to anticipate the operation of the Act upon 
future cases they are not always quite successful; and in our view this 
fore-judgment of possible cases, unoceurred and unargued, might well be 
omitted in such a commentary, which would better explain the text of 
the law from the standpoint of what has been done in the past. 

We may notice an obvious error at page 137, where it is laid down that, 
if a money decree merely is taken for a mortgage debt, the mortgagee is 
under the Act precluded from executing it by attachment of the mortgaged 
property—reference being made to section 99. Now section 99 does not 
preclude from executing such a decree by attachment of the mortgaged 
property : it precludes merely from bringing such property to sale otherwise 
than by instituting a suit under section 67. This is the only positive error 
which we have noticed in the book, and it will doubtless be rectified in a 
future edition. Apart from these criticisms, the work is creditable to the 
industry and learning of its authors, and is a useful addition to the Indian 
Law Library. C.D. F. 
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Franzisisches und Englisches Handelsrecht im Anschluss an das Allgemeine 
Deutsche Handelsgesetzhuch. Non W. SeX1ixa, Amtsrichter in 
Berlin. Berlin: Franz Vahlen. 1888. 8vo. viii and 538 pp. 

Tus book is intended to give a survey of French and English mercantile 
law to German readers. The method adopted is that of starting from the 
text of the German Mercantile Code, and of adding a statement of the 
foreign law after each section—the part relating to maritime law being 
omitted. We do not think that this is a good plan ; no two systems of law 
can be properly worked into the same scheme, and a system of such 
irregular growth as our own is least fitted to be forced into an artificial 
symmetry of this nature. Moreover, the German Code is by no means an 
exhaustive statement of the law on the subjects with which it deals; it is a 
system of rules which, in the cases in which it is applied, either overrides or 
complements the ordinary law, and nobody can understand it to whom that 
ordinary law is unknown. If the English law is arranged according to the 
same scheme, the reader who starts without any previous information must be 
necessarily left in the dark as to many important and fundamental 
principles. Another difficulty arises from the fact that the juxtaposition of 
a codified and an uncodified system necessitates a precision of form in the 
exposition of the latter, which, unless supported by ample authority, is 
unnatural and delusive. 

If we except this fault of arrangement, we may say that Mr. Spiiing has 
succeeded fairly well. He gives a good deal of matter, and has, on the 
whole, been discriminating in the selection of the text-books from which he 
derives his knowledge ; some of the statutes are translated in extenso, and 
the translations are done with care and judgment. If we have to dwell on 
the faults of the book, it is not because we fail to recognise its merits, but 
because we think that it might be remodelled, so as to become a valuable 
help to a large class of readers. 

We have said that no two systems of law can be properly worked into the 
same scheme. One of the chief reasons for this is due to the circumstance, 
that, owing to historical and local causes, some parts of every system 
require much more elaboration than the corresponding parts of another 
body of law. In Germany, for instance, it is of great importance to know 
whether a given set of facts is governed by the mercantile or by the general 
law. Hence the necessity for a strict definition of the characteristics of 
traders and of trading transactions. There is a string of rules on that 
subject in the German Code, and as something had to be said about Eng- 
land, Mr. Spiiing has been at some pains to find corresponding ones in 
English text-books, or to deduce them by analogy or otherwise. The result 
is misleading, because the rules thus given are vague and pointless; but ~ 
more so, because the reader necessarily thinks that they must have some 
practical application, which, as regards a great many of them, is not the 
case. Again, a large proportion of the provisions of the German Code is 
put in for the purpose of modifying the ordinary law in the cases to which 
the Code applies. Here also the parallel rules of English law are given, 
and the reader has to find out for himself whether they also are exceptions 
from the ordinary law, or whether they are general statements of the whole 
law. While thus, on the one hand, places which in reality are vacant in our 
system are filled up with a view to symmetry of arrangement, we find, on 
the other hand, that doctrines, which are of the highest importance in Eng- 
lish law, are left out, either because in Germany they belong to the general 
law, which a reader of the mercantile code is supposed to know, or because 
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the German law has no room for them. We have looked in vain for the 
distinction between simple contracts and contracts under seal, for the 
doctrine of consideration and other material parts of the English law of 
contracts; the difference between executed and executory sales is not 
explained ; the law of agency is dealt with in connection with a very narrow 
branch of it in the German law; the important class of trading corpora- 
tions, which are not registered under the Companies Act, is left out in the 
enumeration of mercantile associations ; and other similar omissions occur. 

These are faults of arrangement which are almost inevitable consequences 
of the method adopted; but the book is not free from mistakes, which a 
careful writer like Mr, Spiiing might have avoided. What is said on page 7 
about the contracts of infants is by no means correct, and it is also 
inaccurate to say that an infant cannot be a trader. The whole subject of 
the capacity of married woman (pp. 8-13) is not properly understood ; the 
statement on page 10, ‘tx the City of London, a married woman may be a 
trader with the consent of her husband, would be just as correct if the words 
printed in italics had been left out. In saying on page 35 that in English law 
there are no provisions enjoining a trader to keep bouks, the author overlooks 
§ 28 (3) of the Bankruptcy Act. It is not correct to say that partnership 
property cannot be taken in execution for the purpose of enforcing a judg- 
ment against a partner (p. 107); nor is there any justification for the state- 
ment, that the notice to discontinue a partnership of undetermined duration 
must not be given at an inappropriate time (zur Unzeit, p. 112). What is 
said on page 401 about contracts for the sale of goods of a lower price than 
£10, implies that, apart from the exceptions there stated, these contracts 
must be in writing, which is of course quite wrong. It is also incorrect to 
say that a ‘Spediteur ’ (forwarding agent) is considered a common carrier 
(p. 477). It is not true in fact that in deeds of transfer relating to shares 
in registered companies the buyer’s name is usually left in blank (p. 297) ; 
and if a buyer, for the sake of avoiding the stamp duty on a re-sale, has a 
transfer made out in this form, he incurs considerable risk. The definition 
of negotiable instruments as ‘ documents relating io a sum of money payable 
to order or bearer’ (p. 368) entirely misses the essential point. 

We do not wish to lay too much stress on these and other errors which 
occur in the book, because there is a good deal of solid work by the side of 
them. <A book of this sort was much wanted in Germany, and the author 
may, therefore, look forward to bringing out a second edition. In that case 
we should suggest that the statement of the foreign law should not follow the 
sections of the Code, but that a systematic exposition of the whole law on 
each subject should be given at the end of the division relating to it, and we 
should further suggest a careful revision of the matter itself. If this be 
done, Mr. Spiiing will produce a very useful book. E. §. 





Outlines of International Law, with an account of its origin and sources 
and of its historical development, By Grorcr B. Davis, U.S.A,, 
Assistant Professor of Law at the U.S. Military Academy. 
London : Sampson Low, Marston, Searle, and Rivington. 1888. 
8vo. xxiv and 469 pp. 

It is a pious opinion that no sermon is preached which someone may not 
be the better for hearing ; and it may be plausibly maintained that a new 
book, however slightly it may differ from its predecessors on the same 
subject, is probably, in some respect or other, an improvement upon them, 
On reading Mr. Davis's early chapters, we were disposed to think that only 
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on some such principle could the appearance of his book be justified. The 
writing struck us as that of an industrious amateur, with access to a fairly 
good library. These chapters are indeed a cento of truisms culled from 
respectable authorities, varied by alarming lapses into errors more or less 
original, What is one to think of a writer who informs us that Private 
International Law is ‘that branch of the science which has to do with 
the relations of States to the citizens or subjects of other States’; who 
implies that the rights of neutrals are discussed in several of the early 
maritime codes; who thinks that certain treaty provisions warrant the 
inference ‘ that a pericd of re sidence is a necessary preliminary to a change 
of national allegiance’; who alludes to Roman law as ‘the most complete 
and elaborate code of law that has ever existed’; who says that the Bultic 
‘is acknowledged to be a closed sea’ ; whose information as to the navigation 
of the Danube ends with the year 1871 ; who represents the Declaration of 
Paris as restraining ‘the States who were parties to it from capturing 
private property at sea, except enemy goods in enemy ships and contraband 
of war’; who attributes to ‘Abbot’ Mr. Lawrence’s Essays on Modern 
International Law ; who speaks of ‘ Sir Montague Bernard’ and ‘ Solicitor- 
General Layard’? 

The fact is that Mr. Davis has not adequately mastered the topics dealt 
with in the first half of his volume. The latter half is much more satis- 
factory. The account of war and prize law, though slight, is a good 
straightforward piece of writing, interspersed here and there with passages of 
practical importance, e.g. the remarks (p. 225) on the employment of 
chain-shot, and (p. 344) on the new doctrines asserted during the American 
Civil War with reference to Contraband and Blockade. T. E. H. 





A Treatise on the Law of Stock and Stockholders. By WittiaM 
W. Coox. New York: Baker, Voorhis & Co. 1887. La. 8vo. 
xciv and 787 pp. 

THE great development of business corporations in America, and the 
consequent growth of the law which governs them, has produced quite a 
crop of text-books in that country. Not only has the number of treatises 
professing to deal with the whole of the law of private corporations been 
increased of late years, but particular branches of that law have been made 
the subject of special study, and have been treated in separate books. Of 
these the latest is Cook’s Law of Stock and Stockholders, which, as its name 
indicates, attempts to consider al! the rights and liabilities of owners of the 
shares or stock of such corporations. In reading it one cannot fail to be 
struck by the readiness with which the Common Law conception of a 
corporation has adapted itself to the wants of the business community and 
to the demands of the stcck exchange. The desire for investments, easily 
transferable and free from personal liability, has been more easily satisfied 
by means of the form of a corporation than through the more cumbrous 
machinery of a joint-stock company ; and it is for this reason, perhaps, that 
certain branches of the law of the stock exchange have been far more fully 
developed in America where the corporation has flourished, than in England 
where the modern limited company has been evolved from the partner- 
ship. The certificate, for example, which is issued to a shareholder by the 
company, and is commonly used by him in transferring his shares, has received 
very little attention in England, while it has given rise to a great deal of 
litigation on the other side of the water. It is there settled by a long line 
of decisions that a corporation which registers a transfer of stock without 
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the surrender of the outstanding certificate renders itself liable to a bona fide 
purchaser who held this certificate at the time of the transfer complained of, 
or who bought the stock on the faith of that certificate afterwards. This 
applies to all corporations, at least when there is a rule by statute, charter, 
or bye-law (and there is always such a rule), forbidding the registry of a 
transfer without a return of the certificate ; and it is true in all cases where 
the transfer improperly registered is voluntary, that is where it is not a 
transfer by reason of attachment, execution, bankruptcy, or the like. The 
same question was recently raised in the case of Société Générale de Paris 
Vv. Walker, II App. Cas. 20, and the House of Lords seems to have been 
inclined to take the view of the law which has been maintained in America, 
but as yet no case in England has called for a direct decision in the matter. 
It is curious that the case just cited involves another point still undetermined 
in the English courts, but long settled in America, and that is the liability 
of a company which registers a transfer of shares by a trustee after notice 
that the transfer is a breach of trust. In America the company is liable in 
such a case to the cestud que trust, but in England the question does not 
seem to be quite free from doubt in spite of the provisions of the Act of 1862. 
Société Genérale de Paris v. Tramways Union Co., 14 Q. B.D. 424. The 
same case on appeal under the name of Société Générale de Paris v. Walker 
supra. See also Bradfwd Banking Co. v. Briggs. 12 App. Cas. 29. 

The arrangement of Mr. Cook’s treatise is not as systematic as could be 
desired, owing, perhaps, to a fact which he mentions in the preface. His 
book, he says, is not ‘the result of a preconceived idea as to the scope, 
divisions, and limits of the subject. The subject itself, its extent and plan, 
has been a matter of growth in the author's mind.’ Mr. Cook has to some 
extent a fault which is unfortunately very common among American text- 
writers. He sometimes states a proposition of law, citing the authorities 
by which it is established, and then a little further on states another 
inconsistent proposition, and cites the authorities which support it, 
without attempting to reconcile the statements, or even pointing out to 
the reader that they are contradictory. Mr. Cook’s attempt to summarize 
certain parts of the law is unusually successful, and his Chapter XXIII 
(‘Rules for corporations in regard to refusing or allowing registries of 
transfers of stock’) and Chapter XXIV b (‘ Dangers incurred in purchasing 
stock’), are, perhaps, the best part of the book. The first of these chapters 
is, indeed, extraordinarily clear, concise, and accurate. A. L. L. 





Zur Reform des deutschen Strafen- und Geftingniswesens. Von Dr. P. 
F. Ascnrott. Berlin and Leipzig: J. Guttentag. 1887. 8vo. 50 pp. 


Tuis is in the nature of a sequel to Dr. Aschrott’s exhaustive work on the 
English penal system (L. Q. R. iii. 353). He calls attention to points in 
which he thinks Germany has something to learn from England. The chief 
of these are the wide range of judicial discretion, which in Germany is 
stated to be too much narrowed by minimum penalties; the graduation of 
prison regimen in the successive periods of working out a sentence, and the 
different forms of imprisonment (the nominally distinct punishments of 
the German Penal Code are in practice so ill defined that Zuchthaus in one 
place may be less severe than Geftingnis in another); the employment of 
convicts on productive work (the unproductive ‘ hard labour’ of our system 
is on the other hand not approved); the preventive treatment of juvenile 
crime by means of reformatory and industrial schools; and the practice of 
requiring securities of the peace, in fitting cases, as a partial or total sub- 
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stitute for actual punishment. Assistance, public and private, to discharged 
prisoners is also strongly commended. 

It is satisfactory to know that, if the substance of our criminal law is 
still worse expressed than any body of law of similar importance im any 
foreign system, the working and administration of it are found worthy not 
only of study but of imitation by a Continental critic so competent and well 
informed as Dr. Aschrott. Fr. P. 





A Manual of the Criminal Procedure (Scotland) Act, 1887. By 
Norman Doran Macponarp. Revised by Tur Lorp Apvocate. 
Edinburgh: William Blackwood & Sons. 1887. 8vo. vi and 103 pp. 


Tuts Act does not, as the author observes, change the general principles of 
the criminal law of Scotland. It deals chiefly with the mode of conducting 
proceedings ; but it does make certain changes in principle, chiefly directed 
to stopping the loopholes through which old offenders used to find com- 
parative safety in entering upon new fields of crime. In this Manual these 
changes are briefly enumerated ; and then are set forth in order the changes 
made by the Act at the various stages of procedure. <A feature of the book 
is the comparison of the old and new forms of Indictment, the latter being 
picked out of the former by taking the words printed in capitals. The 
Indictment in a well-known case of poisoning is taken as an example, and 
the form, consisting of nearly eight hundred words setting forth with much 
elaboration details which the prosecutor does not know, is cut down to a 
hundred words setting forth the essentials which he does know, and which 
sufficiently inform the prisoner of the charge made against him. 

The body of the Manual, consisting of forty-four pages, gives to any one 
fairly acquainted with the old procedure a clear account of the new. There 
are indeed many technical expressions, not understanded of the people in 
England ; but the English reader may at least infer from a perusal of the 
Manual that the Scotch enjoy, clad in native garb, a very effective, and 


now very simple, criminal procedure. 
The rest of the volume consists of a print of the Act, and a neat and 
sufficient index. R. C 





Le Gouvernement et le Parlement Britanniques. Le CT De Franqur- 
vite. Three vols. Paris: J. Rothschild. 8vo. 595, 567, and 575 pp. 


Monsieur De FrRANQUEVILLE’S elaborate treatise on the Government and 
Parliament of Great Britain is not a book to be dismissed in a curt note. It 
is a production which deserves a lengthy review, and we hope at some future 
day to lay before our readers a careful estimate of the results obtained by 
a Frenchman of eminence from a new and most painstaking study of English 
institutions. At the present moment, however, we can do no more than 
direct their attention to three features of De Franqueville’s work, which are 
specially deserving of notice. 

Le Gouvernement et le Parlement Britanniques is, like the essay of Monsieur 
Boutmy’s, noticed not long ago in the pages of this Review, at once the sign 
and the result of a remarkable movement in French thought. The energy 
of the French intellect shows itself now, as it has shown itself time after time 
at past crises of French history, to be irrepressible. You cannot read a line 
written by one of the modern school of French constitutionalists without 
seeing that speculation on political matters has taken in France a new and 
a most happy turn. A priori dogmatism has given place to historical re- 
search. Constitutional theories, and especially the constitutional theories 
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embodied in the Constitution of England, are studied in a new spirit. The 
new school look for facts, and not for dogmas, and the lucid intellect of 
Frenchmen when once turned towards the acquisition of positive knowledge 
is certain to find the knowledge which it desires. The time is perhaps not 
far distant when the working of the British Constitution will be far better 
kaown in France than it is in England, and be far more clearly explained 
in France than it is in Germany. 
Monsieur De Franqueville, in common with the school to which he 
belongs, aims at grasping at once the history and the actual working of 
iritish institutions. He shows in each of his chapters how a given 
part of the Constitution, say the Crown, came to be what it is, and what it 
is which it has at last come to be. This double mode of treatment has great 
advantages; it guards the writer who adopts it against many errors; it 
keeps before his own mind, and the minds of his readers, the fact that every 
part of the English government is the product of a long and a very peculiar 
course of historical development. And we doubt whether there is any feature 
in our author’s work which will commend itself more to students than this 
combination of the historical and the analytical method of treating his subject. 
While, however, we fully acknowledge the great advantages of the course 
which Monsieur De Franqueville has adopted, we venture to doubt whether 
it will not be found that here as in other cases an author’s strength is sin- 
gularly connected with his weakness, The effort to trace the course by 
which an institution has developed, and at the same time to explain the 
way in which it actually works, is apt to result in an incomplete historical 
sketch, followed by an equally incomplete analysis of the institution as it 
actually exists. Monsieur De Franqueville’s pages occasionally suggest the 
idea that his book would have gained something had it formed two distinctly 
separate works, of which the one should have contained the history of the 
English Constitution, and the other should have displayed a picture of 
English institutions as they actually exhibit themselves to a foreign observer 
who studies England in the last quarter of the nineteenth century. The 
work of Hallam and the work of Bagehot is equally above praise; an 
attempt to combine the work of Hallam and the work of Bagehot is one of 
extreme difficulty, and can hardly attain such complete success as the success 
attained by each of these eminent authors. It is, however, both unfair and 
unwise to dwell much on the fact that the scheme on which Monsieur De 
Franqueville has worked cannot have all the advantages, as it has of course 
not all the disadvantages, of a different mode of treating his subject. What 
we ought to dwell upon is the fact that a new and most instructive picture 
of the British Constitution has been drawn by a man whose learning and 
talent enable him to throw new and valuable light on a subject which 
from one generation after another has engrossed the attention of political 
thinkers. A. V. D. 


Commons and Common-fields ; or, the history and policy of the Laws re- 
lating to Commons and Enclosures in England, being the Yorke Prize 
Essay of the University of Cambridge for the year 1886. By T. E. 
Scrutron. Cambridge University Press. 1887. 8vo. viii and 180 pp. 

Tus essay is of twofold bearing; it not only endeavours to trace the 
early history of commons and common-rights, but also deals with the modern 
law and its aims. The author in the latter part of his treatise gives a good 
sketch of the progress of inclosure under successive economical conditions, 
and discourses upon the advantages and disadvantages of each step taken 
against the ‘champion, as Tusser calls it. The student of economic 
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history will find a good deal of suggestive detail in the chapter relating to 
the inclosures for the sake of sheep-furming and deer-keeping, which were 
so manfully opposed by Latimer and Kett, and in that which tells of the 
hopes roused by the Levellers, which induced English peasants, during the 
civil wars, like the Spanish labourers of our own day, to attempt to cultivate 
under new conditions part of the vast mass of waste land that lay open to 
them. The stery of the reclamation of the fens and the legal and illegal 
controversies it involved is also touched on. Mr. Scrutton goes on to 
handle the modern legislation of the subject, and the preservation of open 
spaces as public property. He is in favour of the proposal, once put forth 
by Sir William Harcourt, to make illegal inclosures public nuisances, as the 
best means of securing commons from the greed or folly of those who would 
publicly or privily go about to destroy them. But, fearing possibly the 
manifold difficulties which lie in the way of the heroic legislator, he sug- 
gests what certainly appears a more practical way, to wit, that the Inclosure 
Commissicners should have power to investigate, prosecute, abate or pro- 
ceed civilly in the matter of illegal approvement. That some such measure 
is needful will be conceded by most students of the subject. 

But it is with the earlicr section of the essay (part of which has already 
appeared in this Revirw) that the reader will more probably be interested. 
If it cannot be admitted that Mr. Serutton has solved the difficult problems 
that his subject presents, yet inasmuch as he has put some of the chief per- 
plexities in a clear light, and removed from the way some of the obstacles 
that have blocked it for long years, he certainly deserves the gratitude of 
those that follow him. The fact is, there is not at present before us the 
material for settling the history of the early land law in England. We 
English students need the help which a thorough knowledge of other 
medieval systems would almost certainly give, as well as more detailed 
infurmation on the more primitive customs of English manors. Still it is 
a step forward to have got rid of the confusing terms appendant and appur- 
tenant by a definite historical explanation of their origin, one of Mr. Scrutton’s 
best bits of research ; and it is a happy piece of conjecture that led to the 
comparison of Glanvil’s well-known statement (drawn from the practice of 
his day, as proved. by several town charters), as to the villein’s year and 
day undisturbed in a privileged place giving him freedom, with the Salic 
law de migrantilus, The definition of the rill as the township, and the 
manertum as the holding cf the lord, whether one vill or more, is also useful 
for the eleventh century. The interpretation of the passages in Domesday as 
to the ‘commodation of judices’ in the light of the lawyers’ rule that ‘a 
manor must have a court’ is neat and ingenious. The author rightly sepa- 
rates the Dena-lagu from the rest of England, in considering the state of 
land-tenure in the eleventh century, though he perhaps underrates the effect 
of the Danish wars upon the South of England, where, as contemporary 
authority witnesses, many men were obliged to give up land and stock to 
their richer neighbours for food and seed-corn, taking them back on conditions 
favourable to their creditors, a process which would probably account for the 
extinction of the smaller holders of ethel in Wessex and West Mercia. And 
looking at the evidence at our disposal, it does not seem likely that there 
was ever in England before the coming of the Danes a very large class 
of such l*here tenentes. 

The land law in England, like that in India, has had to stand the strain of 
a succession of different theories, each in turn warmly maintained. It is 
interesting to find Mr. Scrutton upholding the Court in the case of Zarl 
Dunraven v. Llewellyn against Williams on the ground that the ‘legal 








I ee at lt 











Se re 








Jan. 1888.] Reviews and Notices. 93 





theory’ of the origin of rights of common is on the whole more near to 
the historic truth than the so-called ‘ historic theory’ of the German school. 
That the legal theory is, at all events, the best working theory, both sides 
would probably admit. 

It is hardly possible to peruse Mr. Scratton’s suggestive and interesting 
essay without being struck first with the immense value of the Year 
Books in nearly every disputed point of theory and practice touched on 
and marvelling at the long neglect in which they have lain, and secondly 
without seeing the need for a careful study of that curious process of 
‘erystallization’ which went on in the English law under the influence of 
the great Elizabethan and Jacobean lawyers, the results of which have long 
been suffered to obscure our English legal history. a a. 
Outlines of the Science of Jurisprudence. An Introduction to the 

Systematic Study of Law. Translated and Edited from the 
Juristic Enecyclopaedias of Puchta, Friedlinder, Falck, and 
Ahrens, by W. Hastiz. Edinburgh: T. and T. Clark. 1887. 
8vo. xliii and 278 pp. 

Ix the words of the author's preface, this work ‘is an attempt to bring 
the best available thought and experience of the Masters of the Modern 
German Jurisprudence to bear upon the acknowledged want of a more 
scientific and systematic discipline in the study of law in England ;’ and 
elsewhere he describes it as ‘an elementary contribution to the desideratum 
ofa more scientific Legal Education, based upon earnest conviction of the 
essential relation of Theory to Practice, and dealing with the existing want 
at that initial and vital stage in which the conditions of all real progress and 
attainment are cardinally determined,’ But it is not only the methods of 
legal education that Mr. Hastie wishes to reform ; instruction in a science 
depends upon the state of the science itself, and with us this is found to be 
sadly deficient. For its restoration three things are necessary, ‘a true 
Philosophy, a living Science, and a reanimated History of Law.’ It is to 
effect a reform in regard to the first two points that these translations have 
been published. The importance of the last has already been fully recognised. 

In order to clear the ground, Mr. Hastie comments at some length on the 
diseredit which has fallen upon Bentham’s principle of utility as a test of 
legislation, and upon Austin’s conception of sovereignty as the source of law 
and soof rights. The former is ‘contradictory of the great modern principle 
of Political Equality ;° the latter makes ‘all law the creation of arbitrary 
will.” Hence he would revert to the idea of a principle of Right which is 
implanted in the commen consciousness of a people, and which is already the 
guarantee of natural rights before the State has been formed to take them 
under its protection. This he regards as giving us once more a true 
Philosophy of Law. As to the other point, the living Science, he wishes to 
introduce the German notion of Law (or Right) as a living organism, 
raised from a barren collection of isolated rules into a system animated by 
one spirit, and composed of parts each of which has its own proper function 
to perform, while it works in due harmony with the whole. Such then are 
Mr. Hastie’s objects ; the revival of a true Philosophy of Law by substitut- 
ing the German principle of Right for the Austinian Sovereign, and the 
quickening of the Science of Law by presenting it as a living systematic 
whole. To carry these out he furnishes us with translations of certain brief 
Juristie Encyclopacdias and works on Juristic Methodology, i.e. on the sys- 
tematic arrangement of legal study, altogether five in number. Of these the 
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most interesting is the Juristic Encyclopaedia of Puchta, entitled ‘Outlines 
of Jurisprudence as the Science of Right ;’ and we may also notice Falck’s 
‘Scientific Study of Jurisprudence; its Preliminaries, Special Subjects, 
Means, and Appliances.’ Of course it would be beyond our purpose here to 
enter into a discussion of these works; the only question that concerns us is 
whether they are fitted to exercise that influence upon legal education in 
England which the translator claims for them. 

We admit fully the interest which they have for the student of the 
Philosophy of Law, and we admire the ability and enthusiasm which Mr. 
Hastie has brought to his task, but we think that the ordinary student of 
Jurisprudence will find in them more to confuse than to help him. It has 
been plausibly maintained indeed that the Philosophy of Law is outside the 
sphere of Jurisprudence proper, and that when the jurist has discovered 
what laws the Courts will enforce, he has got all that is necessary for his 
purpose. It is, at any rate, very probable that Jurisprudence would have 
made greater advances of recent years had not Austin given such undue 
predominance to his discussion of the nature of positive law. Such a dis- 
cussion is proper enough in its right place, but the course of legal education 
in England will hardly be facilitated by -the introduction of another 
Philosophy of Law, as erroneous in some respects as Austin’s, and which 
demands from the English student a complete reversal of his present 
notions. And since Mr. Hastie purports to give us the best available 
thought of Modern German Jurisprudence, he surely ought to have recog- 
nized that Puchta wrote even before Austin, and that an approximation to 
English notions has been made since his time by Ihering, who, in his Der 
Zweek im Recht, has applied some of the necessary corrections to Austin’s 
theory, and in particular has shown that it is an essential element in Law 
that the sovereign should himself be bound by it. It is a great mistake to 
go back from this to Puchta’s disquisitions upon Freedom as being the 
leading element in Right, and upon the subordinate position taken by Reason, 
which may determine it indeed, having regard to the necessary limitations 
set to human affairs, but which does not originate it. Jurisprudence is here 
conditioned by language in a way quite peculiar to itself, and while these 
notions may be natural to a German who regards it as the Science of Right, 
yet they give no help to the English student who looks upon it as the 
Science of Law; and however needful they may be for the study of the 
Philosophy of Law generally, yet to incorporate them as a necessary part of 
legal education is simply to introduce a somewhat unreal discussion, and to 
divert attention from the vast and deeply interesting fields of Jurisprudence 
proper, including as they do both the contents of the law and its history. 

And if we consider the other point on which Mr. Hastie lays so much 
stress, while we may acknowledge that he has emphasized a defect in our 
legal system, yet the actual value of his remedy may again be doubted. 
This conception of Law as a living organism, or, to put it on its highest 
level, as ‘ an objective organism of human freedom,’ to what does it amount 
in the hands of the writers whose works are here presented to us? Little 
more, it must be confessed, than to a logical arrangement of the whole law, 
and a general survey of its several parts, each being compared with the 
actual relations of human life that no gap in the law may be left. We are 
given to understand indeed that the great merit of the system lies in its 
choice of legal relations as the material to work upon instead of the rights 
which are incident to them. But upon examination it will be found that 
this merely helps us to the ordinary division of law into private and public 
law, with a subdivision of the former into individual law, including property 
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and obligations, and of the latter into administrative law and international 
law. With this the function of legal relations, of which so much is said, seem 
to end, and even Puchta admits that the idea fails us in following out the 
complexities of the details of law, and that the separate rights must then be 
treated of directly. It appears, therefore, that the notions which Mr. Hastie 
wishes to introduce have little practical effect, while their tendency is cer- 
tainly to add confusion to the student’s already sufficiently confused notions 
of Jurisprudence, and in a manner quite unnecessary. The argument of the 
Germans is that all law supposes relations between persons, and that a mere 
right, such as a right over a thing, does not recognize this. But it must be 
noticed that Austin has given us a far better analysis of rights than any to 
be found in Puchta and writers of his school, and that this does expressly 
recognize that every right supposes a relation between two persons, the 
person of inherence and the person of incidence, and that a right over a 
thing, or a real right, is simply one in which the person of incidence 
includes all men generally. 

There is no doubt that the Science of Law in England differs materially in 
its treatment and notions from the Science of Right in Germany. How much 
of this difference is due to the double meaning of the word Right in the 
latter we need not now discuss. It may be admitted that in the Philosophy of 
Law we have not reached the final truth, and that in its systematic treatment 
there remains much to be done. But in neither respect are we likely to gain 
assistance from the works Mr. Hastie has translated. We by no means 
imply that nothing is to be gained by the study of German Jurisprudence, 
and we acknowledge the interest and value in other respects of the transla- 
tions given us in Mr. Hastie’s book. It is a welcome contribution from 
the vast storehouse of German legal literature. Our objection is that the 
work is beyond those for whom it is intended, and further that it hardly 
carries out its promise of giving us the best of modern German thought. 
Not only has a further development been given, as we have seen above, to 
the Philosophy of Law, but the conception of it as a living organism has 
been more fruitfully applied elsewhere than in any of the works before us. 
In these it does not justify its pretensions to add new vigour and life to the 
law, and so far as it points merely to systematic arrangement, we could 
hardly have anything more complete than the various editions of Pand:kten- 
recht, for which the Germans are deservedly famous, and to which perhaps, 
more than anything else, we ought to look for actual help in arranging and 
simplifying our own law. None the less we are indebted to Mr. Hastie for 
good work done in a field of great extent, but which has hitherto proved so 
little attractive that even the works of Savigny have only been partially 
translated, 





Informations (Criminal and Quo Warranto), Mandamus and Prohibition. 
By Joun Suortr. London: W. Clowes & Sons, Limited. 1887. 
La. 8vo. xxxii and 697 pp. 


Ir would be impossible in the brief space of an ordinary review to 
examine in detail the wide field of matters covered by this work. For more 
than forty years no fresh book on English Crown Practice has appeared ; and 
as during that period the law relating to it has undergone great modifications 
and development, the mass of materials relating to it has increased pro- 
portionately. Indeed, the extent of the subject may be partly gauged by 
the fact that the index of cases comprises nearly 2000 reported decisions. 

The old information in Chancery which, now under the Supreme Court 
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Rules, has gained * the name of action,’ is not included in the scope of the 
work, And the same applies to informations on the Revenue side of 
the Queen's Bench Division, The former subject can hardly be considered 
foreign to the matter in hand, for such informations, whether they relate to 
Crown property (as in Attorney-General v. Tomline, 12 Ch. D. 214, 14 Ch. 
D. 58) or to the interests of the subject (as in Attorney-General vy. Compton, 
1 Y.& C.C.C. 417; Attorney-General vy. Vestry of Bermondsey, 23 Ch. VD. 
60), are equally concerned with the protection of public rights in the name 
of an officer of the Crown, They are, however, technically quite distinct 
from the common law proceedings with which this book deals ; and revenue 
proceedings are undoubtedly quite a special branch of Crown practice ; 
hence the author may have felt it wiser to take advantage of that fact, and 
restrict his work to its present scope. 

The arrangement of Mr, Shortt’s book is most orderly and convenient. 
It is divided into four parts, dealing respectively with Criminal Informa- 
tions, Quo Warranto Informations, Mandamus and Prohibition, Under 
each of these divisions is presented (i) a general statement of the nature, 
origin, and scope of the particular remedy discussed; (ii) an exhaustive 
review of the specific cases in which it has been applied ; and (iii) an ex- 
position of all the procedure necessary to put it in force, and carry it 
through all its stages, 

In the execution of the work the author has been most industrious, 
thorough and exact. He appears to have examined the authorities fully 
and carefully, and has set forth their effect in terse and clear language, for 
the most part avoiding mere statement of opinion, and confining himself to 
an exposition of settled law; while with regard to questions in regard to 
which there has been or is a conflict of judicial opinion, his statement of 
the controversy leaves nothing to be desired. Such, for instance, is his 
statement as to the right of counsel to reply on behalf of the Attorney- 
General in ex officio informations (p. 83), as to whether quo warranto would 
lie for the office of Guardian of the Poor (p. 125), when permissive words 
are to be construed as imperative (pp. 254-6), as to the right of the 
Court of Queen's Bench to prohibit the Court of Chancery (pp. 427-9), and 
whether the power to prohibit is discretionary in the Court (pp. 441-6). 

The text is followed by an appendix of forms selected partly from the 
appendix to the Crown Office Rules, 1886, partly from various practice 
books and reported cases. Then follow the Crown Office Rules themselves, 
Rules and Tables as to costs and court fees, and the standing orders, direc- 
tions, forms, ete., relating to appeals to the House of Lords. To have 
appended all the rules referred to in the work would have added enormously 
and unnecessarily to the bulk of the book, which coutains in those parts 
which relate to procedure the fullest information as to the orders, rules 
and forms which relate to the various stages in each proceeding. 

We have noticed very few errors in perusing the book ; at p. 158 an Irish 
case in L.R. Ir. 4 C. L. is cited as from 4 Ir. L. R. Q. B. D.; at p. 85 17 
Q. B.D. is put for 17 Q. B., and at p. 606 for Rule 27 appears R. 7. It 
would moreover be an advantage in a subsequent edition to make the 
index rather more complete and exhaustive. Small points incideatally 
discussed, and yet of value, are apt to get buried in so large a book when 
not specifically indexed under appropriate heads. 

If such an excellent book is somewhat dreary reading, it is no fault of 
the author. We are, indeed, much bound to anyone who has undertaken 
and executed so well such a really difficult and heavy task. And not one 
whit the less that it brings into the broad glare of day the dire need for 
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amending this cumbrous labyrinth of procedure, and reducing it to some- 
thing like harmony with the modern and improved character of other parts 
of our procedure, 





Steer’s Parish Law. Fifth Edition. By Watrer Henry Macnamara, 
London: Stevens & Sons. 1887. 8vo. xxvii and 604 pp. 


THE subjects treated in this book are multifarious. The law as to some 
of them is to be found stated more in detail in other well-known text-books, 
while information as to others is seldom required. The aim of Mr. Steer, 
when he first compiled his book in 1830, was to give in a compendious form 
the various branches of the law which relate to the internal affairs and 
management of the parish, the old administrative unit of English local 
government, Since the first edition appeared many changes have been 
made affecting the parish, and for some purposes it now seems threatened 
with extinction altogether. As regards local self-government in civil 
matters, the Union and the Local Board of Health have almost everywhere 
superseded the parish, and even in matters ecclesiastical the old parochial 
boundaries have, in many cases, been so altered, that the parish of former 
days can no longer be recognised. But still the parish, for many purposes, 
survives, though perhaps with altered limits, and practical questions of law 
affecting it crop up from time to time. Matters affecting local government 
and administration are also constantly requiring attention, and a book of 
reference, by which the law applicable to them can be ascertained, is often 
useful, The fact that from time to time fresh editions of Mr. Steer’s book 
have appeared—the present at an interval of only six years from the pre- 
vious one—shows that the information there to be found is wanted, and that 
the form in which it is given is appreciated by the public. Mr. Macnamara 
has adhered to the former arrangement of the book, and carefully in- 
corporated recent statutes and decisions, so as to bring the work down 
to date, October, 1887. Several statutes of this year, such as the Public 
Libraries Act, c. 22, the Allotments and Cottage Gardens Compensation 
for Crops Act, c. 26, the Open Spaces Act, ¢. 32, and the Allotments 
Act, c. 48, deal with matters which are treated in the book, and refer- 
ences are made to them in the text, though necessarily without great 
minuteness. He omits, however, to notice in chapter ix, which deals 
with burial grounds, the important power, conferred by the Open Spaces 
Act on sanitary authorities, of devoting disused burial grounds for pur- 
poses of public recreation and enjoyment. The provisions of the statute 
in question are somewhat involved, and a notice in the book might have 
directed attention to them, and so impressed the members of sanitary 
authorities with a sense of their duties which, in this respect, they are very 
likely to ignore. We must not, however, object too strongly to an omission 
such as this, for it is an exception, and most of the statutes and recent cases 
are noted in their proper context. The Allotments Act, and the Allotments 
and Cottage Gardens Compensation for Crops Act will, no doubt, be more or. 
less used, and any work on parish law must, of course, contain a statement of 
their provisions. Mr. Macnamara sets them out in full in an appendix to his 
book ; which is, perhaps, the best way of treating them at present. An 
explanation of their somewhat complex provisions might seem desirable ; 
but till experience shows how they work, such an explanation could be of 
no authority, and might prove misleading. The editor is, therefore, probably 
right not to have attempted one. The present edition seems calculated to 
maintain the reputation of Mr. Steer’s book as an index to many points of local 
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law, by the help of which those who have to work them out may be put on the 
track of the authorities they need, and from which those who are satisfied 
with a less exhaustive treatment may derive much useful information. 





A Treatise on the Law of Settlements of Property made upon marriage and 
other occasions, By Joun Savitt Vaizey. Two vols. London: 
H. Sweet & Sons. 1887. 8vo. evi and 1714 pp. 


Tuis is a complete work on Settlements, and deals with the whole law on 
the subject. The present time is favourable for its appearance, because 
radical changes in this part of the law are in the air, which will probably 
have the effect of preventing the production of any work of this magnitude 
for many years to come. Such changes will of course produce the usual 
flood of ingenious little books on the new law: but a compendium of the 
whole law as it existed just before the change, must, if thoroughly and 
honestly elaborated, remain for some time almost a necessary of life to the 
practitioner, to be supplemented by some small book on the new Act or Acts. 
Mr. Davidson's vol. iii. is too old to rival Mr. Vaizey’s book in this respect. 
Moreover the latter covers a wider field. The question is, whether the pre- 
sent treatise is capable of occupying such a position? And we think there 
can be only one answer. We have had the book in use for the last three 
months, and have found it trustworthy and complete. An enormous mass 
of nearly 6,000 cases has been digested into an orderly shape. It has been 
a great pleasure to us to find the very oldest, as well as the very latest cases 
concisely and correctly stated, and in their proper places. Where a point is 
doubtful, Mr. Vaizey has taken the further trouble to collect the opinions 
thereon of other eminent conveyancing authorities. Nor has he refrained 
from occasionally giving us the benefit of his own opinion. We may con- 
gratulate him on the fact that a decision given on the 29th of October last 
(Re Cameron and Wells, 36 W.R. 5) fully bears out the conclusion to which 
he had arrived (vol. i. p. 79) on the very doubtful point of law to which it 
relates. We feel quite sure that his acumen will be similarly justified in 
many other instances. 

In dealing with the Statute law, Mr. Vaizey has adopted the plan of 
printing the actual language of the statutes in the body of his work, distin- 
guishing them by an inner margin. O/7 course this plan has added to the 
bulk of the book, but it will be a very great convenience to the practitioner. 
Indeed, where the statute is recent, as in the case of the Settled Land Acts, 
no other plan would have been nearly so good. With regard to these Acts, 
we may say that that part of Mr, Vaizey’s work which deals with them 
would constitute by itself alone a thoroughly practical and useful treatise 
on the subject. 

The index is the work of the author’s former pupil, Miss Orme. It cer- 
tainly bears the marks of an inadequate appreciation of the wants of 
lawyers with regard to an index. But its defects are atoned for by a very 
complete table of contents: and our practical experience is that in a work 
of this kind the table of contents is of more importance than the index. 

These two volumes are to be followed shortly by a volume of precedents. 
We think that the promised volume may be kept quite independent of the 
present treatise. In the midst of the changes through which we are now 
passing, the precedents of the day cannot be expected to possess the durable 
value which we venture to anticipate for the work now before us. 
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Practical Forms of Agreements. By UH. Moorr. Second Edition, 
revised and edited by T. Lambert Miazs. London: Wm. Clowes 
& Sons, Limited. 1887. 8vo. xvi and 477 pp. 

Tur existence of this book is amply justified by the fact Uiat within a 
little more than three years a second edition is demanded by the agreement- 
making public. The outcome of Mr. Moore's labours has now been revised 
by Mr. Mears. The advantage of a secona eye travelling independently 
over the same ground is an obvious one, and the result is a convenient 
and accurate handbook covering, as the title-page informs us, such subjects 
as sales and purchases, enfranchisements and exchanges, mortgages and 
loans, letting and renting, hiring and service, building and arbitrations, 
debtors and creditors, not to speak of the forty miscellaneous forms adapted 
to purposes so varied as on the one hand the equalising of old and new shares 
in a company, and on the other the bestowal of a douceur for giving informa- 
tion in support of title. To have so multifarious a collection of precedents 
in the compass of a single volume is something gained. Mr. Moore’s book 
is far more accessible to the ordinary purse, and manageable by the ordinary 
hand, than are the tomes to which the shelves of Lincoln's Inn are accus- 
tomed. Its aim is, we learn, to be suggestive. Mr. Moore's object is to 
provide ‘a -ollection of precedents which would serve as practical sugges- 
tions to—rather than as forms to be copied out by—those engaged in 
reducing to writing a contract, the heads of which have been more or less 
definitely agreed upon between the parties themselves.’ It would seem that 
Mr. Moore has aimed well and has hit the mark. Certainly the reader of 
Mr. Moore’s form of lease, which takes up eighteen pages of this book, is far 
more likely to be bewildered by the plethora of suggestion than to find 
himself at a loss for ideas upon the subject. For, to some minds, it is far 
harder to reject a suggestion which is authoritatively put before you than 
to devise and cope single-handed with difficulties of your own invention. 
However, Mr. Moore’s book has been tried and found to be a good book, 
and it seems to have lost nothing in the hands of Mr. Mears. Perhaps 
it might have gained more, for example, a table of cases, sometimes the 
readiest apparatus for directing the practitioner to the point for which he 
is searching. And we think that the hand of Mr. Mears would not have 
been sacrilegious had it ventured to correct the grammar of the opening 
paragraph of the preface which Mr. Moore wrote in 1884. 





Chitty’s Index to all the Reported Cases decided in the several Courts 
of Equity in England, the Privy Council, and the House of Lords, 
with a selection of Irish Cases, ete. Fourth Edition. By Henry 
Epwarp Hirst. Volume V. containing the title ‘ Practice and 
Pleading.” London: Stevens & Sons; H. Sweet & Sons; W. 
Maxwell & Son. 1887. La. 8vo. xlii and 4211-5372 pp. 

Yer again we have to say that Mr. Hirst has done his work excellently 
well. It was in lines published only last April that we wished Mr. Hirst 
success in his struggle with the hydra-headed ‘Practice,’ and now in 
January, when these lines are read, he has already vanquished the foe in 
volume v., and has, we believe, promised volume vi. speedily. There is no 
doubt much of the work lying ready to Mr. Hirst’s hand. Yet when we 
remember how many rules of Court must have been made, and how many 
practice cases must have been decided in the thirty years which have run 
between the end of 1853, when the third edition of ‘ Chitty’ was published, 
and 1883, the year to which Mr. Hirst is now making his work complete, 
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we cannot but realise how laborious is the task with which the compiler has 
coped in the volume before us. Even the closely printed table of contents 
to the title ‘ Practice and Pleading’ occupies thirty-four double-columned 
pages. The arrangement of this table would be better if thoroughly alpha- 
betical, and in the body of the work the figures used might have been more 
clearly differentiated. But although in times past we have criticised Mr. 
Hirst’s work, now as its task is drawing to a close—and progressing far 
more rapidly, be it observed, than in the days when he was a collaborateur 
—we must confess to a feeling that criticism is comparatively useless, that 
it is the eleventh or even the thirteenth hour, and too late to alter the 
plan or impair the consistency of the work. If faults there are—and no 
book is faultless—we have noted them before, and we need not do so again. 
The third edition of ‘Chitty’ is practically obsolete. The fourth is 
gradually winning its way into the practitioner’s library. Its value there 
is known and appreciated. But its value will be doubled for purposes of 
reference when the last volume containing the index of cases comes into our 
hands. 





Histoire du droit et des institutions de la France. Par E. Guasson, 
Tome 1%. Paris: F. Pichon, 1887, 

M. Guasson has set himself the task of comparing French, English, and 
Norman law and institutions, and tracing them from their common founda- 
tions to those divergencies into which they developed. He began with the 
history of English law and institutions. His six portly Yolumes’ on this 
subject are well known to English readers. M. Glasson’s new work is not 
likely to be inferior in quality to his previous one, seeing that he is now 
writing upon a subject with which he must necessarily be more in touch 
than with the unwritten common law of England. 

The author adheres to his division into periods, subdivided into identical 
chapters, according to the subject-matter. He thinks this more reasonable 
than the suggestion made by some English critics that he should deal with 
individual institutions in a more consecutive manner. 

The present volume is devoted to the Roman and the Gallo-Roman 
epochs, with an introduction on prehistoric times, and the making of the 
French people. On this subject M. Glasson is, if anything, still more 
decided than his predecessors in claiming almost exclusive Celtic origin 
for his race. He observes (p. 76): ‘De tout ce qui précéde il est permis 
de conclure que la nation frangaise est née de Celtes et de Gaulois romanisés ; 
au sud de la Loire l'élément celtique domine sans mélange sérieux de sang 
romain, bien que toute la population ait adopté la civilisation romaine; aux 
extrémités de l'Ouest, la race celtique ou gauloise est encore moins mélangée ; 
enfin au nord de la Loire, au centre et a l'Est, la race gauloise domine 
manifestement, tout en subissant Vinfluence des mcurs et institutions 
germaniques .... Le caractére et le génie gaulois sont demeurés a peu 
prés intacts parmi nous. Les Romains d’abord et les Germains ensuite 
n'ont jamais formé qu'une minorité dans la nation .... Il suffit de rap- 
procher le tableau que nous fait César des Gaulois de son temps avec le 
caractére et le génie actuel du peuple frangais pour se convaincre de la 
parfaite identité des anciens habitants de la Gaule avec ceux qui vivent 
aujourd’hui sur son sol... . Ceux qui nous qualifient de race latine com- 
mettent une grossitve erreur.... La race est celtique ou gauloise; les 
institutions, romaines ou germaniques ; la langue, latine.’ 


' Histoire du droit et des institutions de l'Angleterre. Pedone-Lauriel, 1882-3. 
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We may mention that the main divisions are preceded by exhaustive 
bibliographical tables, in which the labours of other workers in the same 
field are judiciously classified. 





Traité de droit commercial maritime. Par Arruvr Dessarpixs. Tome 
sixiéme. Paris: Pedone-Lauriel. 1887. 

In the new volume of his exhaustive and masterly treatise M. Desjardins 
deals with marine insurance. Here, as in previous volumes, the author has 
examined the historical theories and researches of others, adding the results 
of his own labours ; but the bulk of the volume is devoted to a critical ex- 
position of existing law as applied in France, and as contrasted in its most 
delicate particulars with the laws of other civilised states. Every page of 
the book bears evidence of the author’s close reading and wide experience as 
acdvocate-general of the Court of Cassation. His book is not only one of 
the most valuable existing works on the law of maritime insurance, but, like 
his previous volumes, it is one of the first serious contributions to the 
relatively new subject of comparative law. 





Le Trilunal International. Par tx Comte L. Kamarowsky, traduit 
par Serce pe Westman, précédé d'une Introduction par JuLes 
Lacointa. Paris: Pedone-Lauriel. 1887. 8vo. xxxiv and 528 pp. 


Tue Professor of International Law at the University of Moscow, who has 
offered to the public this exhaustive work on a subject on which more clap- 
trap has been written than on perhaps any other of international law, might 
have amplified his title with advantage. His book is not a philosophical 
disquisition on the possible advantages of an International Tribunal, as its 
laconic title might leave one to suppose. Half of it is devoted to international 
remedies and arbitration in actual practice ; the rest is divided between an 
examination of the theories of jurists and a pl.n of organisation and procedure 
which he has evolved from his inquiry ints existing practice and theory. 

Professor Kamarowsky’s scheme is one of voluntary recourse. States are 
not invited to surrender the right of war. He thinks that as a matter 
of honour they would resort to a voluntary tribunel, and, after having 
accepted its jurisdiction, respect its decisions. In case one of the parties 
disregarded the judgment delivered, the author thinks a sort of boycotting 
of the refractory state might serve as a sanction (p. 517). 

Whether or not the scheme is realisable and, if realisable, is worth much 
effort, we do not venture to say. It seems to correspond better than 
most similar schemes to the actual historical development of settled judg- 
ment and justice as between members of the same State; and that is some- 
thing, perhaps much, in its favour. In any case, the book is interesting 
and brings together a number of facts which are valuable per se. 





Traité de Droit International Public. Par P. Pravier-Fovtrt. Tome 
3’m, Paris: Pedone-Lauriel. 1887. 1267 pp. 

Tus volume deals with the relations of States with each other, comprising 
diplomatic relations and private international law (relations de droit prive). 
On the latter subject the author’s treatment extends over upwards of 
700 pages. The book has merits of a high order as regards exhaustive 
research, but it lacks that plentiful subdivision on which the value of works 
of reference so much depends. We trust that it will be provided with an 
ample index, which will make up in a great degree for the absence of more 
extended subdivision. 
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The French Code of Commerce. By Stuvats Mayer. London: Butter- 
worths, 1887. 8vo, xii and 307 pp. 

Tue French Code of Commerce has attracted the attention of still another 
member of the English legal profession. Seeing that three r cent trans- 
lations are now in the market, there must be a demand for this article. Yet 
we should have thought it was not so much a translation as an edition com- 
paring, where necessary or desirable, French with English law that was wanted. 

As regards Mr. Mayer’s translation, we have checked it in numerous places 
and found it good. We do not, however, sometimes understand why the trans- 
lator has retained the French term where an English one exists, as in the cases 
of cession (art. 541), provision (art. 115), société en nom collectif, description 
(p. 213), for which ‘assignment,’ ‘ cover,’ ‘ partnership,’ ‘ specification,’ are 
quite intelligible, and are besides the technical equivalents. On the other 
hand, the translation of ‘aval’ by ‘ surety’ (art. 141) is caleulated to mislead. 
The word ‘aval’ belongs to the universal phraseology of the law merchant. 
On the whole, nevertheless, as we have said, the translation is good. 

It is a wonder that the Civil Code, a much more interesting subject of 
study than the Code of Commerce, and in which alone the principles of 
French law are to be found, has not yet attracted the attention of con- 
temporary English lawyers. Several old translations exist, but they are not 
good. Probably the task of properly rendering the Civil Code implies a great 
deal moretrouble than the product is likely to show, and only a book containing 
valuable notes would repay its author in reputation for his labour. 





Le Droit International Théorique et Pratique. Par Cuartes Catvo. 
4° Edition. Tome 1°. Paris: Pedone-Lauriel. 1887. 


Oxe may say that a book on International Law which reaches a fourth 
edition is on its way to the blissful condition called classical. The last 
edition was in four volumes, the new one will be in five. This expansion 
is due to additions on the Right of War, maritime law, the adjustment of 
international difficulties generally, and private international law—a branch 
of his subject upon which Mr. Calvo promises especially full treatment. 

The first volume of the new edition comprises the historical sketch (now 
in 137 pages), and the sovereignty, independence, self-preservation, equality, 
and dominion of States, and the law of the sea. In the division on the 
latter subject questions of coast fisheries and territorial waters are dealt with. 
We may mention by the way that the author, while referring to the judgments 
in the Franconia case, does not notice in this connection the Territorial 
Waters Jurisdiction Act, rather implying that the old uncertainty still exists. 

The book bids fair to be one of the most complete general treatises on 
International Law yet published. 





Traité du Droit International. Par F, pe Martens. Traduit du russe 
par Atrrep, Léo. Tome III. Paris: Chevalier-Mareseq & C*, 
1887. 

We have already noticed the first and second volumes of this useful work. 
(See p. 234 supra.) Vol. III deals with international criminal law, in which 
of course extradition is the chief matter considered, the adjustment of inter- 
national difficulties, the right of war (including maritime ~-arfare), and 
neutrality. As regards the three last-mentioned subjects the author has 
added much to the original and the German editions. That of political 
crimes is one on which M. de Martens’ views are interesting at the present 
moment. As one might expect, he has no weakness for political offenders. 
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For the jurist, he observes, murder is a crime as to which political considera- 
tions are irrelevant. Crimes committed by dynamiters and anarchists, he 
thinks, are a universal danger, in the removal of which States ought to aid 
each other (p. 98). The index to the three volumes, which closes the third 
volume, is exhaustive. 


The Powers, Duties, and Liabilities of Executive Officers, as between these 
officers and the public. Second Edition. By A. W. Cuaster. 
London: W. Clowes & Sons, Limited. 1887. 8vo. xxiv and 
376 pp. 

THE present winter is not a particularly felicitous season for the publica- 
tion of a new edition of Mr. Chaster’s book on Executive Officers. It bears 
on the title-page the motto, Quis custodiet ipsos custodes ? and the introduc- 
tion, reprinted from the first edition, contains some sentiments about the 
‘liberties purchased with the blood and treasure of our ancestors,’ which 
are excellent in themselves, but irrelevant to the questions now engaging 
public attention. A discourse on the duties of other people to Executive 
Officers would have been more likely to be useful just now. The principal 
new development of the present edition is, that whereas its predecessor 
was a ‘ digest,’ it ‘has now been re-written as an exposition.’ It is done 
with a good deal of care, and with copious reference to authorities. Any- 
body really injured by a policeman, a sheriff, an excise-man, or a statutory 
inspector of anything, will probably be able to find in it the remedy appro- 
priate to his misfortune. The book is well arranged and clearly expressed. 
It may, from time to time, serve a useful purpose. 








A complete Practice of the County Courts, including that of Admiralty 
and Bankruptcy, Sc. Vol. 1. Third Edition. By G. Pirr-Lewis, 
Q.C., M.P., assisted by H. A. De Cotyar. London: Stevens & 
Sons. 1887. 8vo. exxii, 856, 207 and 179 pp. 

NOTWITHSTANDING impending legislation on the subject (but nowadays 
promised legislation impends long) Mr. Pitt-Lewis has published the first 
volume of a third edition of his work on County Court Practice. 

The procedure in our County Courts is very complicated and depends on 
something like a score of Acts and amending Acts, and a Consolidation Act 
is much needed ; a Bill for this purpose was indeed brought into and passed 
by the House of Lords last summer. 

In the meantime we think that the practitioner cannot do better than 
consult this latest edition of Mr. Pitt-Lewis’s work, which is we believe to 
the County Courts very much what Seton and Daniell are in the Chancery 
Division ; and we have little doubt that this edition will have the success 
which the earlier editions have had. 





The Annual Practice, 1887-8, &. By Tuomas Syow, Husert W1s- 
STANLEY, and Francis A. Srrincer. London: W. Maxwell & 
Son; H. Sweet & Sons. 8vo. Ixviii and 1302 pp. 

Wilson's Supreme Court of Judicature Acts, Rules, and Forms, &c. Sixth 
Edition. By Ciartes Burney, M. Meir Mackenzig, and C. 
Arnxotp Wuitr. London: Stevens & Sons. 1887. La. 8vo. 
evii and 956 pp. 

Ir is hard to decide between the merits of these two practice books. 

‘ Wilson’s Judicature Acts’ is henceforth to be an annual too, so we may 





104 (No. XIII. 








expect that competition will assist in keeping up a high standard of 
excellence. ‘Wilson’ is a handsomer book, and has some advantage in 
print and paper. ‘The Annual Practice,’ though it contains more matter, is 
more compact and cheaper (the marked prices are 25s. and 20s.).  ‘ Wilson’ 
has got in the Appellate Jurisdiction Act of last session by the use of an 
extra page. ‘The Annual Practice’ has the fuller index, and cites a great 
many more cases; a rough calculation gives us in round numbers 4,800 
cases in the ‘ Annual,’ as against 1,400 in ‘ Wilson,’ or more than three to one. 
On the other hand, the table in‘ Wilson’ gives references to all the current 
reports, while the ‘ Annual’ seems to cite asa rule only the Law Reports 
and the Weekly Reporter; and the greater tale of cases is to some extent 
made up by free use of the Weekly Notes, which may be thought a doubtful 
gain. Both books will certainly do much good service to many practitioners, 
Perhaps it may be said that the ‘Annual Practice’ aims at the widest 
possible utility, ‘Wilson’ at being accepted as a work of something 
appreaching to authority, and that in each case the editors and publishers 
have deserved success. 





We have also received :— 


Guide for Candidates for the professions of Barrister and Solicitor. By 
Josern A, Suearwoop. Second edition. London: Stevens & Sons. 1887. 
8vo. vii and 150 pp.—A practical little book for students to whom the 
living experience of professional friends is not accessible. It is a question 
whether some of the advice as to reading and noting books does not go too 
far towards giving the student a note-book ready made instead of helping 


him to make one for himself; and it looks as if Mr. Shearwood had never 
heard of Mr. Moyle’s edition of Justinian. He is not satisfied with Sandars’ 
Justinian, which he calls ‘rather an unarranged and rambling work,’ but 
he suggests no alternative. Our readers at the universities will be amused 
to learn that ‘the minds of university dons are, with some exceptions, 
narrow and fossilized in the extreme:” but, as Mr. Shearwood writes on the 
next page of ‘fellows of a university,’ his knowledge of university and 
college affairs is presumably somewhat rusty. Then it is a pity that, while 
Mr. Shearwood justly impresses on students the need of learning to express 
themselves in good English both on paper and by word of mouth, he several 
times lets himself fall into very careless diction. However, the matter he 
has to convey is for the most part useful and sensible enough. The book, 
taken all round, supplies a real need, and supplies it reasonably well. We 
quite agree with Mr. Shearwood that practice in oral discussion ought to be 
in some way distinctly recognised and established as part of the scheme of 
legal education. 

A Treatise on the Law of Bankruptcy: containing a full exposition of 
the Principles and Practice of the Law. Sixth edition. By Grorce Youne 
Rosson. London: Reeves & Turner. 1887. La. 8vo. lviii and 1209 pp. 
—Mr. Robson has published a sixth edition of his well-known work on 
Bankruptcy. He has added in this volume an interesting chapter on the 
law of private arrangements with creditors, a subject still of the highest im- 
portance, though it was the intention of the Legislature to do away with 
such arrangements altogether. The author fully recognises that under the 
Bankruptcy Act, 1883, the position of a trustee under a private deed of 
arrangement is one of difficulty and risk throughout the statutory three 
months during which it may be treated as an act of bankruptcy (p. 790). 
He seems, however, perhaps somewhat over-confident as to the effect of the 
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lapse of this period in making all safe. And in the absence of any authority 
(and none is given) we do not feel sure that a private deed of arrangement 
originating now in illegality would ever be carried into effect by the 
Chancery Division as stated by the author (p. 796). On the whole this 
volume seems likely to hold its own among the very numerous treatises on 
the subject, and to maintain the reputation gained by the earlier editions. 

The Statutes of Practical Utility . .. passed 50 Vict. Sess. 2 (1886) aud 
50 & 51 Vict. (1887). By J. M. Ley. [Annual continuation of Chitty’s 
Statutes.| Vol. 2, part 2. London: H. Sweet & Sons, Stevens & Sons. 
1887. La. 8vo. viii and 107-327 pp.—The ‘ practical utility’ of some of 
our recent legislation seems to concern the profession much more than the 
public. Mr, Lely points out some slips and ambiguities which could not 
have been better devised if it had been expressly intended to make work for 
lawyers : see especially the notes on the Copyhold Act. The provisions for 
procedure in the Margarine Act are almost as remarkable. The hitting of 
such blots is by no means the least important part of an editor's office. 
The notes on the Acts consolidating the law of coroners and sheriffs will 
doubtless be found serviceable by practitioners familiar with the older 
statutes, as they enable the sections of those statutes which are re-enacted 
in words or in substance to be identified at a glance. 

The Doctrine of Cy Pres as applied to Charities. By Ronert Hunter 
McGratn, Juyx. Philadelphia, Pa.: T. & J. W. Johnson & Co, 8vo. 
74 pp.-—This is a prize essay of a student. It shows much diligence, but an 
imperfect digestion, on the part of its author, at all events so far as regards 
the English law. The law of cypres as administered in England rests on the 
flexible application of a few principles; the application has certainly been 
rather uncertain, but Mr. McGrath might, we think, have classified his 
cases better if he had more clearly understood the principles and particularly 
the statutes. His work is a little confused; but it must be admitted to be a 
difficult task for an American to give a clear and accurate account of the 
English law on Charities. 

The Public General Acts passed in the fifticth and fifty-first years of the 
reign of Her Majesty Queen Victoria. London: Printed for Her Majesty's 
Stationery Office, by Eyre and Spottiswoode. 1887. La. 8vo. xii and 448 pp. 
—This edition ‘is brought out in pursuance of recommendations of succes- 
sive Parliamentary Committees, urging that Acts should be published by 
the Government and placed in the hands of the public in a convenient form 
at the lowest possible price, and naming, as the most suitable size for general 
purposes, the royal octavo now adopted.’ The price is three shillings, and 
the paper and print are good enough for all working purposes. 

The Law relating to Solicitors of the. Supreme Court of Judicature. 
Second Edition. By A. Corpery. London: Stevens & Sons. 1888. 8vo. 
xxxvi and 464 pp.—The Preface to this book states that ‘In the Preface to 
the First Edition, published in 1877, the present work was stated to be “an 
attempt to digest in a compendious form the statute law and cases bearing 
on the subject of solicitors of the Supreme Court of Judicature.” The 
present Edition, while aiming at the same object and preserving the ori- 
ginal arrangement of the book, has been to a great extent re-written, and 
incorporates the cases and statute law up to the present date, including the 
Order made under the Solicitors’ Remuneration Act, 1881, and the decisions 
thereon.’ 

Du Monopole des Agents de Change, by Etienne Barserot (Paris: Arthur 
Rousseau. 1887. 166 pp.), contains, among other interesting matter, a short 
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history of the institution of stock-brokers in France, and a résumé of 
the same institution in the different States of Europe. The bulk of the 
volume sets forth the law affecting their privileges and the sanctions pro- 
vided for preservation thereof. 

Die Reform der Verwaltungsrechtsprechung und der Competenzconflicte in 
Italien, by Dr. Kant. Hermpurcer (Wien: Alfred Holder. 1886. 80 pp.), 
is the work of an able young jurist, well known to the members of the 
Institute of International Law. It deals with a question of considerable in- 
terest on the Continent, where administrative matters are subject to a special 
jurisdiction and procedure. Conflicts arise as to the competency of these 
and the ordinary tribunals. The author deals with the question as it pre- 
sents itself in Italy. 

Dictionnaire de la Propriété industrielle, artistique et littéraire. Par MM. 
Povr.tet, Martin Sr. Léon, et H. Parartie. 2 vols. 1887. Paris: Arthur 
Rousseau.—This is an excellent practical work summing up the coutents of 
the Annales de la propriété industrielle. It should be on the book-shelf of 
every person who requires a handy and exhaustive work on patents, trade- 
marks, copyright, and other kindred subjects. 

La istituzione dei fexiali in rapporto al diritto pubblico romano. Per 
Micue.e Asmunpo Carnazza. Catania: Tipographia di Giacomo Pastore. 
1886. 8vo. 52 pp.—This is an interesting, well got-up essay on the jus 
Jetiale of the Romans, in which the author gives the results of extensive 
reading. 

The Theory of Law and Civil Society. By Aveustus Putszky. London: 
T. Fisher Unwin. 1888. 8vo. 443 pp.—The author states in the Preface to 
this work (which was originally published in Hungarian) that he has been 
induced to reproduce it in English by ‘ the belief that some of the doctrines 
set forth .... may possibly be of interest to those engaged in an historical 
or analytical study of the notions and theories of law.’ 

A Practical Guide to Account Stamp Duty, Customs and Inland Revenue 
Act, 1881. By J. A. Gossrr. London: Stevens & Sons. 1887. 8vo. 
vii and 116 pp.—The object of this little book is, we learn from the Intro- 
duction, ‘to produce a practical but concise introduction to a general know- 
ledge of the tax.’ 

A Treatise on the Investigation of Titles to Real Estate in Ontario ; with 
a Precedent for an Abstract. By Epwarp Doveias Armour. Toronto: 
Carswell & Co. 1887. 8vo. xix and 318 pp. 

The Law of Bailments and Carriers. Second Edition. By J. Scnovuner. 
Boston, Mass.: Little, Brown, & Co. 1887. La. 8vo. lviii and 795 pp.— 
A critical notice of this book will appear in our next number. 

The Cape Law Journal. Vol. I. Second Edition. Grahamstown, Cape 
of Good Hope: for the Incorporated Law Society, Josiah Slater. La. 8vo. 
xxvii and 352 pp. 

Pettitts’ Shilling Folio Seribbling Diary for 1888 (interleaved blotting- 
paper). Pettitts’ Oblong Diary and Note-Book for 1888 (in two parts). 
Plackwood’s Solicitor’s Call-Book for 1888 (interleaved blotting-paper). 
London: Griffith, Farran & Co, 





























NOTES. 





It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be tn any way answerable for MSS. so sent. 





PRIZE COURTS. 


Tue, apparently unintended, effect of recent legislation has been to throw 
considerable doubt upon the mode in which Prize Courts sitting in this 
country are hereafter to be constituted. 

I. As to the Court of First Instance. 

(1) The High Court of Admiralty has hitherto exercised the functions of 
such a Court; if not by its inherent powers, then certainly by virtue of a 
warrant addressed to the Judge by the Lords of the Admiralty, in pursuance 
of an Order in Council, such as the Order of 29th March, 1854. 

(2) ‘The Naval Prize Act, 1864,’ created a statutory Prize Court ‘in 
perpetuity, by enacting :— 

§ 3. ‘ The High Court of Admiralty [interpreted to mean ‘ the High Court 
of Admiralty of England’] and every Court of Admiralty or of Vice- 
Admiralty, or other Court exercising Admiralty jurisdiction in Her Majesty's 
dominions, for the time being authorised to take cognisance of and judicially 
proceed in matters of Prize, shall be a Prize Court within the meaning of 
this Act.’ § 4. ‘The High Court of Admiralty shall have jurisdiction 
throughout Her Majesty's dominions as a Prize Court.’ 55 saves the 
prerogative of the Crown. 

(3) ‘ The Judicature Act, 1873,’ by § 16, transfers the jurisdiction which 
was ‘vested in, or capable of being exercised by, the High Court of 
Admiralty, to the High Court of Justice. By § 33 ‘all causes and matters 
which may be commenced in the High Court of Justice shall be distributed 
among the several divisions and judges’ as may be determined by any Rules 
of Court or Orders of transfer; and, subject thereto, by § 34, ‘all causes 
which would have been within the exclusive cognisance of the High 
Court of Admiralty ’ shall be assigned to the P. A. and Admiralty Division. 

It is submitted that the jurisdiction in Prize is at the present moment 
vested in the P. D. and Admiralty Division, subject to be divested by a Rule 
of Court assigning prize cases to some other Division, or to some judge or 
judges of the High Court of Justice. What personages are at present 
designated by such phrases as ‘the Judge’ or ‘the Registrar, of the High 
Court of Admiralty it is perhaps impossible to say. 

II. As to the Court of Appeal. 

(1) This used to be composed of Commissioners under the great seal. 

(2) The 3 & 4 W. IV. c. 41 (1833), which created the Judicial Com- 
mittee, sends to that committee all appeals in Prize which used to go to the 
Lords Commissioners or to the High Court of Admiralty. So also the 
‘Naval Prize Act, 1864,’ §§ 5, 6, as to appeals from any final decree of a 
Prize Court. 

(3) ‘The Judicature Act, 1873,’ § 18, transfers all the jurisdiction of the 
Judicial Committee ‘ upon appeal from any judgment or order of the High 
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Court of Admiralty’ to the new Court of Appeal, whence, by the Act of 
1876, there is a further appeal to the House of Lords. 

It should be observed that Prize appeals from Vice-Admiralty Courts still 
go to the Judicial Committee. 

Various questions are suggested by this state of things, such as: 
Whether the P. A. and Admiralty Division conveniently represents the 
High Court of Admiralty ; whether the Judge of the Prize Court of first 
instance would be conveniently designated by a mere Rule of Court ; whether 
the Judicial Committee would not be the most appropriate Court of Appeal, 
especially as Viee-Admiralty Prize appeals will continue to be heard by 
it; whether the Judicial Committee would not better than the Court of 
Appeal satisfy our treaty engagements ; whether a single be not preferable 
to a double appeal in Prize cases. 

The case seems to be one for legislation, e.g. to the following effect :— 

(1) The High Court of Admiralty to be revived, but as a branch of the 
High Court of Justice, with a single judge, interchangeable perhaps with 
the other judges. 

(2) The High Court of Admiralty to be the Prize Court. 

(3) Appeals thence in matters of Prize to be, as from the Vice-Admiralty 
Courts, to the Judicial Committee. T. E. Houuanp. 





The death of the respondent pending the appeal in Sachs v. Sachs, which 
is reported as before Mr. Justice Butt in 56 L.T., N.5S., p. 920, has pre- 
vented an interesting question on the effect of a foreign divorce from being 
settled. It would perhaps have been better, under these circumstances, that 
the case should not have been reported; but, as this has been done, it is 
necessary to put on record the fact that the decision of the judge of first 
instance was not acquiesced in, and it may be desirable to add some com- 
ments on it. The head-note in the aw Times report is as follows, an 
important particular, which the learned judge found as a fact, being added 
in brackets. 

‘S., an Austrian subject by birth and parentage, and a Roman Catholic 
by religion, contracted a valid marriage in Berlin with a lady of the same 
domicile as himself, but described in the marriage certificate as of the Evan- 
gelical religion. This marriage, which by the law of Austria was absolutely 
indissoluble, was subsequently dissolved in Berlin by mutual consent, on a 
petition presented by the wife -_ husband retaining at the time his 
Austrian national character and domicile]. 8. subsequently married in 
England an English Protestant lady, his first wife being still alive. The 
second wife petitioned this Court for a decree of nullity, on the ground that 
the Berlin divorce did not effectually dissolve the first marriage of S., which 
she alleged was still subsisting and binding. Held that the Berlin divorce 
was good, and consequently held that the second marriage was good also.’ 

The neat point was thus raised whether a divorce granted by a foreign 
court to which the parties were not subject either by national character or by 
domicile, and which was clearly invalid in the country of their national char- 
acter and domicile, has an international validity elsewhere, enabling the parties 
to remarry in England. The judgment, however, did not directly meet this 
point. Its pith is contained in the two sentences following, which we number 
for convenience. (1) ‘ It seems to me clear, both in principle and on authority, 
that the personal status resulting from the marriage in Berlin is a matter 
to be determined by the law of the country in which the contract was made. 
(2) It is impossible for me to pronounce the decree of the Berlin court 
invalid.” By («) Mr. Justice Butt appears to ground the international 
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validity of the Berlin divorce on the fact that the marriage dissolved by it 
was celebrated at Berlin. This doctrine, it is submitted, is novel. Perhaps 
the nearest approach to it is to be found in the famous resolution in Lolley's 
case, Which, when a marriage had been celebrated in England, denied recog- 
nition to a foreign dissolution of it ‘for ground on which it was not liable to 
be dissolved a vinculo matrimonii in England.’ But, besides the general dis- 
credit into which that resolution has fallen, to limit the recognition of a divorce 
granted in a different country from that of the marriage is not the same thing 
as to give unlimited recognition to divorces granted in the country of the 
marriage. With regard to(z2), the petitioner did not seek to have the Berlin 
decree pronounced invalid, but to prevent its operation in England : she well 
knew that its validity in Germany could not be affected by any English 
decision. The distinction between holding a Scotch divorce to be valid in 
Scotland and allowing it to operate in England was expressly drawn by Sir 
Cresswell Cresswell in Tollemache v. Tollemache, 1 Sw. & Tr. 557, 561, and 
by Lords Selborne, Blackburn, and Watson in //arvey-v. Farnie, 8 Ap. Ca. 
43, 53> 58, 62, in the former of which cases the operation in England was 
disallowed, and in the latter allowed. 

The remarks, however, which fell from Mr. Justice Butt during the 
argument show that his attention had been given to the real point, 
namely the conditions for the recognition of foreign divorces in England. He, 
in effect, pointed out that. according to the majority of the Court of Appeal 
in Viboyet v. Niboyet, L. R., 4 P. D. 1, the jurisdiction of the English Court to 
grant a divorce is not strictly limited by domicile, and asked ‘ then how am 
I, by parity of reasoning, to say that the German Court ought not to have 
done it?’ I was not in the case below, but I advised an appeal, and 
argued before Lords Justices Cotton and Lindley and Mr. Justice Hannen 
against allowing any weight in this country to a foreign divorce, not only 
not based either on national character or on domicile, but which would 
certainly be disregarded in the courts of the parties’ nationality and 
domicile. Manning v. Manning, L. R. 2 P. & D. 223; Wilson v. Wilson, 
L. R., 2 P. & D. 435, and Scott v. Attorney-General, 11 P. D. 128, were 
among the authorities used. The respondent, as had also happened in the 
court below, did not appear. Their lordships very naturally desired to be 
informed what proof had been furnished to the court at Berlin on the 
subject of Mr. Sachs’s domicile at the time of the proceedings there, and 
before the answer could be given them Mr. Sachs died. The truth was that 
the jurisdiction of the Prussian Court depended by its own law on the ques- 
tion of domicile, but that Mr. Sachs’s Austrian origin was concealed from 
it: the parties, being agreed, had allowed the court, which saw that he had 
been married at Berlin, to assume that he was a Berliner, who, though 
then actually resident in England, had not acquired a domicile in the latter 
country, as indeed he had not. J. WESTLAKE. 





Another correspondent writes on the same case :— 

A domiciled Austrian marries a lady, also domiciled in Austria, in Berlin, 
By Austrian law this marriage is indissoluble. It is, notwithstanding, 
dissolved by the decree of a Berlin Court. The husband comes to England 
and contracts a second marriage with an Englishwoman, who, on finding out 
the first marriage, petitions to have the Berlin divorce declared invalid and 
the second marriage annulled (Jngham v. Sachs, 56 L. T. R. 920). In 
dismissing the petition Mr. Justice Butt said: ‘Has this Court ever 
interfered with the jurisdiction of another Court dissolving a marriage 
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between two persons who were not English. . . . I do not think I can or 
ought to treat this case as if | were an Austrian judge sitting in Vienna. . 

It seems to me clear, both on principle and authority, that the personal 
status resulting from the marriage in Berlin is to be determined by the law 
of the country in which the contract was made. It is impossible for me to 
pronounce the decree of the Berlin Court invalid.’ It is difficult to reconcile 
this with the principle of Soteomayor v. De Barros (C. A. 3, P.D. 1). What 
if the Berlin Court, instead of decreeing a divorce, had declared a marriage 
invalid by the law of the Austrian domicile to be valid ? 





The provision in the Indian Evidence Act of 1872 that a previous convic- 
tion may always be given in evidence against a person accused on a criminal 
charge (s. 54), as well as the provision that the confession of a prisoner may 
be used against those who are being jointly tried with him (s. 30), have 
always astonished English lawyers, and I do not suppose that it is now 
seriously doubted by any one that both sections had better have been 
omitted. Section 54 was before the High Court of Calcutta recently (see 
14 Ind. Law Rep., Cale. 721), and the Judges struggled manfully to get out 
of the necessity of admitting the evidence, but without success. 

The judgment however is a somewhat remarkable one, on account of the 
peculiar course taken by the Chief Justice (Sir W. Petheram) and his 
colleagues. It does not appear that the Court had the least doubt about the 
meaning of the section, which is as plain as it can be. Nor had any doubt 
been thrown upon it by the practice of the Courts during the seventeen years 
that the Evidence Act had been in force, or by any previous decision. 
Nevertheless the Court, taking what was said to be a course ‘more than 
once taken in recent times,’ examined the proceedings of the Legislative 
Council at the time the proposed Act was under discussion, and finding 
a report on this very section of a committee which was in accordance with 
the plain meaning of the words, they set out the report in their judgment, 
and then say, ‘It is impossible that we should disregard the terms of this 
report when construing in the face of the difficulties which we have adverted 
to this section of the Act.’ These difficulties it must be remembered are not 
difficulties of construction, for there are no such difficulties; but difficulties 
felt by the Judges in acquiescing in the policy of the law as laid down. 

Now it would be curious to know what course would have been taken by 
the High Court if the report of the Committee had been against the section 
instead of in its favour. Unless their search into the proceedings of the 
Legislature was a merely useless proceeding, it must be supposed that they 
would have set aside a clear and express provision of the Legislature because 
a committee of members had reported against it. It would be very surprising 
to hear that such a course as this had been taken, even once, by any Court 
either recently, or at any time. 

Also with great deference to the Judges, I do not think that they bring 
out quite clearly, although in one place they hint at, the true reason why 
such evidence is objectionable. It is in most cases clearly not irrelevant. 
It was not irrelevant in the case under consideration, where the prisoner was 
charged with receiving stolen goods and the previous conviction was for the 
same offence. There is not a sane man to be found whose judgment would 
not be affected by such evidence in a great many cases, and in all cases the 
value of the evidence is not with due care very difficult to estimate. And 
this no doubt is what is meant by the expression in the report of the 
committee which shocked the Calcutta Judges, that if such evidence prejudices 
the prisoner he ‘ ought to be prejudiced,’ 
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The special objection to this kind of evidence is that juries are too prone 
to think that a rogue is safest in jail, and as soon as a previous conviction 
is proved they are apt to pay very little further attention to the evidence 
on the new charge. A previous conviction for arson would be fatal on a 
trial for the same offence before a jury of English farmers, and a previous 
conviction for dacoity would be equally fatal before a jury of Bengal rustics. 

The general objection to the evidence is that it is contrary to the tender- 
ness with which Englishmen have been accustomed to see the criminal 
law administered. This method of administering the criminal law is not 
common. It is doubtful whether it prevails anywhere except in England 
and countries which have taken it direct from England. It formerly prevailed 
in India; and the departure from it commenced about the year 1870. It is 
certainly open to question whether this change in the spirit of the law has 
been productive of good. W. Mz 





Wilson v. Glossop, 19 Q.B. D. 379, is an illustration of the principle 
which is sometimes overlooked, that the claim of a wife, when living apart 
from her husband, to render him liable for necessaries supplied to her is 
a right of the wife to support, and in no way depends upon the law of 
agency. Jf, the wife of XY, commits adultery with X’s connivance. X 
afterwards turns her out of doors. A supplies If with goods. YX is liable 
to pay for them. In other words, Mf has an absolute right to be supported 
by -Y. 





It is not often that decisions under the Income Tax Acts turning, as they 
must do, mainly on the precise words of a confused body of enactments, can 
possess much general interest. Colquhoun v. Brooks, 19 Q. B. D. 400, is an 
exception to this remark. The decision determines a point of importance in 
itself, and at the same time affords an example of the different theories 
which two judges of great ability may maintain as the method to be pursued 
in the interpretation of a statute. The essential facts of the case are these : 
— X, who resides wholly in England, is partner in a firm which carries on 
business solely in Australia. Large profits are made by the firm. A part 
of X’s profits is remitted to him in England. On this part he admits his 
liability to pay income tax. The other and the larger part of his share in 
the profits is left by him for investment in Australia, and is never remitted 
to him in England. X denies his liability to pay income tax on this larger 
part of his share in the profits. 16 & 17 Vict. c. 34,8. 32, sched. D, imposes 
liability to the payment of income tax on ‘ profits or gains arising or accruing 
to any person residing in the United Kingdom from a trade carried on in the 
United Kingdom or elsewhere.’ On these facts Mr. Justin Stephen holds 
that Y is liable to pay income tax on the whole of his profits. Mr. Justice 
Wills, on the other hand, is of opinion that the profits made in Melbourne, 
and not remitted to this country, are ‘foreign’ property, and hence not 
liable to the operation of the Income Tax Acts. Sir James Stephen’s 
opinion, being that of the senior judge, must for the time be taken as the 
judgment of the Queen’s Bench Division. 





Palliser v. Gurney, 19 Q. B. Div. 519, illustrates a point on which we 
have before frequently insisted in the pages of this Review, namely, that the 
Married Women’s Property Act, 1882, does not make a married woman 
capable of rendering herself personally liable on a contract. The liability 
(if any) incurred is the liability of her separate property. Hence it follows 
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that a married womar is not capable of rendering even her separate estate 
liable in respect of a contract, unless at the time when the contract is made 
she is possessed of some separate property; and further, that the burden of 
showing that she was so possessed lies on any creditor who brings an action 
against her for a breach of contract. The decision of the Court in Palliser 
v. Gurney might have been confidently anticipated by any one who had 
studied in Ae Shakespear, 30 Ch. D. 169, and the principle involved in it 
is carried even a step further in Scott v. Morley, W.N. 1887, p. 200. But 
it is hardly possible to insist too much upon a peculiarity in the law of con- 
tract which laymen find it difficult to understand, namely, that a married 
woman cannot in strictness incur a personal debt. She acts as the agent for 
a fictitious person known to the law as her ‘ separate property. Hence she 
is very far from occupying the position of a feme sole, and enjoys as regards 
her power to contract the rights without the liabilities of independence. 
This is a state of things which it may be suspected cannot last; whilst 
it does last it will constantly produce results surprising to the unlearned. 





An infant is the spoilt child of the English law. Johnstone v. Marks, 19 
Q. B. D. 509, following Barnes v. Toye, 13 Q. B. D. 410, has determined in 
favour of an infant the question which has given rise to some doubt whether 
articles, e.g. clothes, which are in their nature necessaries, can be neces- 
saries for a youth who is already well supplied with goods of the same kind. 
The Queen's Bench Division (constituted for the occasion by members of 
the Court of Appeal) has now made it clear that a tradesman cannot 
claim payment for any goods, whatever their character, which the infant does 
not really need. The shopkeeper who claims to be paid for goods supplied 
to a man below twenty-one, must prove ‘not that the goods belong to the 
class of necessaries, as distinguished from that of luxuries, but that the 
goods supplied, when supplied, were necessaries to the infant.’ This 
decision is a logical enough deduction from the principles governing the 
liabilities of minors. Persons curious in legal problems may note that the 
question has been raised at nist prius, whether money lent to an infant for 
the purpose of procuring, and spent upon the purchase of ‘ necessaries,’ is 
itself a necessary. Judge and jury appear to have agreed that such a loan 
is a necessary, but though reliance may be placed upon well-established de- 
cisions in equity bearing out this view, we venture to doubt whether it is 
really reconcilable with the terms of the Infants’ Relief Act, 1874. An infant 
at any rate who is sued for money lent for the price of necessaries might 
probably enough find it advantageous to obtain the decision of the Court of 
Appeal on the question whether, since the Act of 1874, such a loan is 
recoverable. 

The judges of the Court of Appeal (Lord Esher M.R., Lindley and Lopes 
L.JJ.) who sat as a Divisional Court in Johnstone v. Marks ‘added that 
should the question be raised before them sitting as a division of the Court 
of Appeal, they would be prepared to give the same decision.’ Quaere, what, 
if anything, ought this dictum to add to the weight of the decision itself if 
cited before another division of the Court of Appeal ? 


* This Court,’ said Lord Eldon in Huguenin v. Baseley (14 Ves. 273), ‘is 
not to undo voluntary deeds.’ However improvident gifts may be they 
will not be set aside, if freely made, even by an infant (Zaylor v. Johnston, 
19 Ch. D. 603): ‘stet pro ratione voluntas, expresses the attitude of 
English law. If a Court of Equity sets aside a gift, it is to secure and not 
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to infringe the right of free alienation. But wherever, from the relation of 
donor and donee, dominion may have been exercised by the donor, the 
Court jealously scrutinizes the gift, and if the donee cannot prove non- 
exercise of the dominion, sets it aside. Of all kinds of dominion spiritual 
ascendency is the most powerful and the most subtle ; it becomes irresistible 
when aided, as in Miss Allcard’s case, by the air of a convent, by vows of 
poverty and obedience, and rules inculcating it as the highest duty of a 
sister to surrender her whole mind and will to that of her superior. The 
Court of Appeal could hardly have come to any other conclusion in Alcard vy. 
Skinner (36 Ch. Div. 145) than it did. In declaring the gift to have been 
originally voidable, the Court however entirely acquitted the donees of having 
brought to bear any unfair or undue influence other than that which 
inevitably resulted from Miss Allcard’s conventual environment. Miss 
Allcard’s delay of six years in taking steps to avoid the gift was however 
fatal to her claim. She had elected when she was free to affirm the gift, so 
the majority of the Court held, and thereby debarred herself from after- 
wards claiming to have it set aside. This legal result will coincide with the 
conclusions of most people’s moral sense. 





The Bankruptcy Act, 1883, whatever its shortcomings, will not have been 
passed in vain if it has helped to educate what Lord Justice James termed 
the ‘commercial conscience.’ Take insolvent trading, on which Mr. Justice 
Cave made some very salutary remarks in Re Stainton, Ex parte Board of 
Trade (4 Morr. B. R. 242). There is a strong temptation when a trader 
finds himself insolvent to go on in the hope of a revival of prosperity or of 
selling his business to greater advantage as a going concern, just as the 
unlucky gambler plunges more deeply in the hopes of retrieving his losses, 
Such hopes are rarely fulfilled; but whether they are or not makes no dif- 
ference in the morality of the matter. A person who goes on trading, 
knowing himself to be insolvent, is simply, as the learned judge pointed out, 
speculating with his creditors’ money. If to keep up his credit by keeping 
up appearances he lives at an extravagant rate, he is simply living on his 
creditors’ money. It is his duty, as soon as he finds himself unable to pay 
20s. in the pound, to call his creditors together, and leave it to them to 
decide whether he shall go on or not. The revelations resulting from the 
Warwickshire Bank failure come as an apt commentary on the learned 
judge’s text. 

The ‘commercial conscience’ may also find instruction and improvement 
from the recent trade-mark case (.Vewman v. Pinto, 57 L. T. R. 31). There 
the plaintiff, a cigar importer, sold cigars in boxes branded with the words 
‘La Pureza’ (an old brand of Havannahs), Habana, Ramon Romnedo (a 
fictitious Spaniard), and having on them a picture of the tropics (registered 
as the importer’s trade-mark), with the arms of Havannah and Spain on 
shields, The whole was, as Lord Justice Bowen expressed it, ‘an elaborate 
concatenation of pictorial lies;’ but the plaintiff (who sued for infringe- 
ment) excused his not coming ‘ with clean hands’ on the ground that nobody 
believed the lies. This was accepted by Mr. Justice Kekewich, but the 
Court of Appeal declined to recognise such a conventional standard of 
morality or give the plaintiff any assistance. J/oneste vivere is a precept 
no less of the law of England than the civil law. 





In connection with the morals of trade, Drummond v. Van Ingen (12 App. 
Cas. 284) may be noticed. The principle there recognised—that where goods 
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are ordered of a manufacturer for a particular purpose, the. sale being by 
sample does not exclude the manufacturer's implied warranty of fitness 
except as regards those matters which the purchaser might have ascertained 
from an examination of the sample—is no new law. In //etlbutt v. Hickson 
(L. R., 7 C. P. 438) a sample shoe, the sole of which was stuffed with brown 
paper, was held not to exclude the warranty: so in Mody v. Gregson (L. R., 
4 Ex. 49) a sample of grey shirtings weighted with undetectable china clay. 
The common sense of the matter has never, however, been better put than 
by Lord Macnaghten in Drummond vy. Van Jugen. ‘When a manufacturer pro- 
poses to carry out the ideas of his customer, and furnishes a sample to shew 
what he can do, in effect he says: “This is the sort of thing you want, the 
rest is my business; you may depend upon it there is no defect in the 
manufacture which would prevent goods made according to that sample 
from answering the purpose for which they are required.”’ A coat which 
can only be safely worn in public by a very careful person without danger 
of falling to pieces, owing to ‘ slipperiness’ of texture, can hardly be said to 
fulfil the purposes for which it is required. 


In L/awken v. Shearer (56 L. J. Q. B. 284) A was lessee of a field with 
an unfenced quarry in it belonging to B. One of A’s cattle while grazing 
fell down the quarry and was killed. J’rima fucie there was no obligation 
on B to fence (the excavation not adjoining a public highway), but B had 
by working enlarged the quarry, and by doing so increased the danger to 
A’s right of pasturage. The maxim ‘Sic utere tuo ut alienum non laedas’ 
thus applied, and the Court held B liable on the authority of Groucott v. 
Williams (4 B. & S. 149, 32 L. J. Q. B. 237). In that case B had the 
right to work minerals underlying A’s farm, as A knew, and for that purpose 
sank a shaft, the mouth of which he covered with branches and stones, 
but so negligently that A’s mare fell down the shaft and was killed. On 
principle (for there was no direct authority) the Court held B liable. By 
sinking the shaft he had, as Mr. Justice Blackburn expressed it, made an 
alteration in the normal state of things, and was bound therefore to render 
it harmless. 








The doctrine of part-performance of parol contracts within s. 4 of the 
Statute of Frauds was applied by Courts of Equity, ecting by analogy to 
s. 17, to frustrate fraud. Like other well-intended but undefined doctrines 
of equity it has been left to be worked out by judicial decisions which have 
not always been consistent. In Britain v. Rossiter (11 Q. B. D. 123) the 
Court of Appeal refused to apply the doctrine to a parol contract for service 
not to be performed within a year. This was the decision, but all the judges 
treated the doctrine as confined to contracts relating to land, though 
Thesiger L.J. admitted that on principle he did not see why a similar 
doctrine should not be applied to the case of a contract for service. In 
Alderson v. Maddison (8 App. Cas. 467) the ground of the doctrine was 
elaborately examined by Lord Selborne, and he pointed out that the limit- 
ation of the equitable jurisdiction suggested m Britain v. Rossiter was 
hardly reconcileable with Lord Cottenham’s opinion in JZammersley v. De 
Biel (12 Cl. & F. 64 n) and Lassence v. Tierney (1 Mac. & G. 572); nor is 
it reconcileable with Taylor vy. Beech (1 Ves. Sen. 297-8), in which Lord 
Hardwick treated a part-performed parol agreement in consideration of 
marriage as enforceable, though not relating to land. The truth is, that 
the question has almost always arisen in relation to the possession, use, or 
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tenure of land, because a stranger being in possession of land is usually expli- 
cable on no other hypothesis than the existence of a contract, and is therefore 
less equivocal than most other acts of part-performance. In the recent case of 
Me Manus vy. Cooke (35 Ch. D. 681) Mr. Justice Kay has expressed the view 
that the doctrine applies to all cases in which a Court of Equity would 
entertain a suit for specific performance if the alleged contract had been in 
writing, thus putting it on a rational basis. The doctrine is one to be 
applied with extreme caution. The policy of the Statute of Frauds was and 
is to prevent important classes of contracts resting on the ‘ frail testimony of 
memory,’ and is not to be too readily relaxed because the Statute sometimes 
shelters fraud. 


‘Tenantable repair’ is a subject which, like Lord Bacon’s Essays, ‘ comes 
home to men’s business and bosoms.’ It is strange, therefore, especially in 
the dearth of authority, that the decision in Crawford v. Newton (C. A., 
35 W. R. 54) should have remained nearly a year and a half unreported. 
The substance of the decision is that tenantable repair does not include 
decorative repair. Papering is purely decorative repair: painting is not. 
It is partly for decoration, but it is also for the protection of the wood-work. 
No doubt, as Mr. Justice Cave observes, if a man takes a house which is 
papered new for him for three years, he must return the house with the 
paper not stripped or torn off, or anything of that sort, but subject only to 
the fair wear and tear of the paper; but if he remains on so long that the 
paper in the natural course becomes useless for a future tenant, he is not 
bound to put on a new paper, though he may do it, of course, if he likes, to 
please himself. If the tenant has allowed the plaster on the walls to come 
off, the boards to decay or get broken, or the mantel-pieces to get damaged, 
all these are breaches of the covenant to keep in tenantable repair. In a 
word, a covenant to keep in tenantable repair seems to amount to no more 
than a covenant not to commit waste, voluntary or permissive, and is there- 
fore mere surplusage as already implied by law. 





Hersant v. Blaine (56 L. J. Q. B. 511) is noticeable as illustrating the 
progress of the fusion of law and equity. An agent denying the title of his 
principal and refusing to hand over to the principal moneys belonging to 
him was by a well-settled principle of equity liable to pay interest from the 
date of such refusal. This principle has now been held since the Judicature 
Act to apply to a common law action for money had and received. 





In Jn re Johnson (36 W. R. 51) the Court showed no disposition to shorten 
its arm for punishing contempt. A solicitor (after a decision against him 
by a judge in Chambers) abusing and all but assaulting the solicitor on the 
other side in the precincts of the Royal Courts of Justice is certainly a 
scandal, and it is satisfactory to know that it is also, according to Lord 
Hardwicke’s division of contempts, ‘a scandalizing of the Court,’ or as Lord 
Esher expressed it, a ‘contemptuous interference with judicial proceedings, 
the judge acting in his judicial capacity. A judge making an order in 
Chambers or in his private house is, as Lord Chief Justice Wilmot laid down 
in Rex v. Almon (‘Notes of Unreported Opinions and Judgments,’ 265), 
acting in a judicial capacity and entitled to protection for his person and 
character. The same principle extends to any interference with judicial 
proceedings which would bring them into contempt, for this is a contempt, 
not indeed of the judge's person or character, but of the Court. A master 
exercising judicial functions in no way différs from a judge for this purpose. 
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Where there is such an interference with the administration of justice there 
is contempt, and semble there is no defined limit of space or time. 

It is ‘ pretty to observe,’ as Mr. Pepys would say, how the old presumption 
of legitimacy of a child born in wedleck has been sapped by judicial decision. 
From the time of Edward I to Charles | the presumption was irrebuttable 
that a child born in wedlock was legitimate if the husband was within the 
four seas (Donne & Egerton v. Hinton & Starkey, 14 Jac. 1), but rebutting 
evidence of the husband’s incapacity might be given. Separation, even if 
the wife was living in adultery, was not sufficient: non-access had to be 
shown to be not merely improbable but impossible (Broughton v. Broughton, 
1807). In Goodriyht v. Saul (4 T. R. 356) it was held for the first time 
that the child of a married woman begotten and born while the husband 
was in the country might be proved a bastard by other evidence than that 
of the husband’s non-access. In Davies vy. Morris (5 A. & F. H. L. 163) 
general evidence of conduct and res gestae was admitted to rebut the pre- 
sumption. Bosvile v. Attorney-General (12 P. D. 177) recognises the law 
as well settled, but the rebutting evidence must still, in Lord Lyndhurst’s 
words, be ‘strong, distinct, satisfactory, and conclusive.’ Presumptions 
which may cause the fact to be found against the truth are not favoured by 
English law. Thus the presumption of law as to the death of a person 
abroad and not heard of for seven years relates only to the fact of death. 
The time of death must be proved, not presumed. This is no doubt 
productive of inconvenience, as in the recent case of Re Rhodes, Rhodes v. 
Rhodes (36 Ch. D. 586), where the class of next of kin of the intestate whose 
death was presumed was different at the beginning to what it was at the 
end of the seven years, but a presumption of law as to the time of death 
would be productive of still more inconvenience and injustice. 





De Quincey’s elder brother, as he tells us in charming Autobiographic 
Sketches, possessed ‘a genius for mischief amounting to an inspiration.’ 
The potentialities of the Bills of Sale Act, 1882, are hardly less extraordi- 
nary. This time it is not the statutory form but debentures. ‘ Nothing in 
the act,’ says s. 17, ‘ shall apply to any debentures used by any mortgage, loan, 
or other incorporated company, and secured upon the capital, stock, or goods, 
chattels, and effects of such company.’ Read by the ordinary rules of con- 
struction the exemption is restricted to mortgage, loan, and other incorpo- 
rated companies ejusdem generis, and so restricted, is insignificant. The 
Act therefore applies to all other trading companies, and this was the view 
of Mr. Justice Grove in Jenkinson v. Brandley Mining Co. (19 Q. B. D. 568). 
Debentures therefore not in the statutory form will, as to all goods and 
chattels comprised in them, be void. Under the Bills of Sale Act, 1878, 
non-registration of debentures was not a matter of much moment, only ren- 
dering them void as against an execution creditor while they remained good 
against the company (Davies v. Goodman, 5 C. P. D. 128) or the liquidator 
(Marine Mansions Co., 4 Eq. 601): the order and disposition clause is not, 
by s. 10 of the Judicature Act, 1875, imported into the winding-up of 
companies. But under the Bills of Sale Act, 1882, debentures or a ‘ covering 
deed’ or trust deed securing debentures and not registered or not in the 
statutory, will, as to chattels comprised therein, be absolutely void. The 
course adopted by companies is to insert an independent charge on the 
effects of the company in the debentures similar to that upheld in Ross v. 
Army and Navy Hotel Co. (C. A., 34 Ch. D. 43), but in this case the proper 
construction of s, 17 was not argued. 
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In Cochrane v. Rynull (C. A. 27 W. R. 777) Lord Justice Bramwell ex- 
pressed a hope that there was a tendency to make the rule of conversion less 
technical. After deciding that the defendant auctioneer in that case had 
been guilty of a clear conversion, he adds, ‘What if a man were to come 
into an auctioneer’s yard holding a horse by the bridle and saying, “ I want 
to sell this horse, will you find me a purchaser?’ Then if the auctioneer 
suys to the bystanders, *‘ Here is a man who wauts to sell a horse, will any 
ove buy him?” and some one bought the horse, then there would be no act 
of conversion on the part of the auctioneer. He would be merely a conduit 
pipe. Very much the case foreshadowed by Lord Bramwell occurred 
in Turner v. Hockey (56 L. J. Q. B. 301). A dairyman who had mortgaged 
a cow by bill of sale, but remained the ostensible owner, took her to the de- 
fendant auctioneer’s place of business, put her in the defendant’s pen, and 
gave the defendant instructions to sell her for him. This the defendant did 
in the course of about half an hour, and paid the proceeds to the client. 
The Court (Day and Wills JJ.) held that this was no conversion, the defendant 
having acted merely as an intermediary, and without any other interest than 
that of a commission. ‘This is mitigating the rigour of the law as enunci- 
ated by Lord Ellenborough in Stephens v. Elwall (4 M. & 8S. 259), but 
(whether it be within the power of a Divisional Court or not, as to which 
we offer no opinion) it seems a necessary concession to the changed conditions 
in the course of business. 





Hardly any term is more laxly used than acquiescence. The so-called 
acquiescence in the case of a voidable gift like that in Allcard vy. Skinner, or 
of a voidable contract, means that the person having the option to set aside 
the gift or rescind the contract has elected to affirm and not to disaffirm. 
Such election is a matter of inference. Mere lapse of time will not of itself 
warrant the inference, but it is always an important element, and coupled 
with knowledge or the means of knowledge almost conclusive, and for a 
very sufficient reason. A voidable gift, like a voidable contract, is valid 
until rescinded, and each day’s delay justifies the donee in assuming that 
the donor does not intend to disaffirm. Undue delay in disaffirming is 
laches. The case of a person with a right of action, e.g. for trespass or 
breach of a restrictive covenant, is entirely different. The covenantor has 
in such a case no reason to conclude, from the covenantee’s mere submission 
to the injury for any time short of the period limited by statute for the en- 
forcement of the right of action, an intention on his part to acquiesce in the 
breach. Nothing short of accord and satisfaction or release under seal will 
in such a case divest the cause of action; not even an express promise by 
the person injured not to take legal proceedings (Ve Bussche vy. Alt, 8 Ch. 
D. 286). In the recent case of Duke of Northumberland v. Bowman 
(56 L. T. R. 773) Mr. Justice Kekewich held fourteen months delay by the 
covenantee no bar. The covenantee may however so act, as he did in 
Sayers v. Collyer (28 Ch. D. 103), as to preclude himself from afterwards 
complaining. This is equitable estoppel. 





The December Law Reports come too late for more than the briefest 
comment. The reversal of the decision in Blackburn Low & Co. v. Vigors 
(12 App. Cas. 531) will hardly cause surprise. A shipowner insuring is 
bound by the knowledge of his captains and ship agents: he is also bound 
by knowledge of the broker who effects the insurance, and non-disclosure of 
such imputed information, if material, will vitiate the contract, but to hold 
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the shipowner bound by the uncommunicated knowledge of a broker whom 
he has employed unsuccessfully to effect an insurance, so as to Vitiate a sub- 
sequent contract for insurance effected through another broke r, is to extend 
the doctrine of constructive notice beyond its legitimate limits. 





Batthyany v. Walford (36 Ch. Div. 269) is an instructive commentary 
on the much misunderstood maxim ‘Actio personalis moritur cum persona.’ 


The Fraternity of Free Fishermen (36 Ch. Div. 329) illustrates the rule 
laid down in Chapel House Colliery Co. (24 Ch. Div. 259) that the Court will 
not make a winding-up order where no good will result from it. The only 
property of the Fraternity was a free fishery, but the fishery existed for the 
benefit of the members of the Fraternity and for them only, and was accord- 
ingly not a saleable asset. The creditors’ only remedy in such a case is a 
receiver. 





Re Clarke, Coombe v. Carter (36 Ch. Div. 348) is a useful contribution to the 
law of assignments of future property. The-time will come, as Lord Justice 
Bowen observes, when the subject will have to be thoroughly considered by 
the Court of Appeal and some more definite rule than that in //olroyd 
v. Marshall (10 H. L. C. 191) laid down for the guidance of the profession. 





Tuck v. Priester (19 Q. B. Div. 629) reverses the Divisional Court’s judg- 
ment. As the Court of Appeal construe the Fine Arts Copyright Act, copy- 
right in a picture is conferred by s. 1 prior to registration, though no right of 
action arises till registration. The corollary is that copies made without 
consent before, but sold after, are piracies, and their sale may be restrained. 
This construction is in harmony with that of the Acts relating to literary 
copyright and engravings, but the language of s. 4 might well give rise to a 
difference of opinion in the Court. 





Williams v. Colonial Bank (36 Ch. D. 659) is one of a class of cases 
becoming increasingly common, cases of competing rights arising from a 
fraudulent or unauthorised deposit of share certificates. Cf. Colonial Bank 
v. Hejnvorth (36 Ch. D. 36), aston v. London Joint Stock Bank (34 Ch. D. 
95). The House of Lords will, it may be hoped, deal with the whole ques- 
tion in the pending appeal in the latter case. 








There has been a growing disposition on the part of the Courts to adopt 
as the test of covenants in restraint of trade, whether they are reasonably 
necessary for the protection of the covenantee. Reasonableness being once 
admitted as the foundation of the doctrine a covenant in restraint of trade 
unlimited both in space and time may be good, because under the changed 
conditions of trade it may be reasonable. It was so in fact held by Mr. Justice 
Kekewich in Davies v. Davies. Cotton L. J. is however of opinion (36 Ch. Div. 
359, 386) that the common law doctrine is too much engrained in our history 
to be changed by alterations in the character of the commercial intercourse 
of the world, or, if it is to be changed, it ought to be done by the House of 
Lords, Bowen L. J. inclines to the same opinion, while Fry L. J. is not 
inclined to depart from his own former decision in Rovwsillon v. Rousi/lon. 
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The point which the Court actually decided, and unanimously, is that a cove- 
nant to retire from a particular kind of business ‘so far as the law allows’ is 
too vague to be enforced. Pa/mer v. Mallet (36 Ch. Div. 411) is another 
case on this fruitful subject. 


In Baddeley v. Earl Granville, 19 Q. B.D. 423, Wills and Grantham JJ., 
the same judyes who decided the case of Thomas v. Guartermaine in the first 
instance, 17 Q. B. D. 414, have held that case as affirmed by the Court of 
Appeal, 18 Q. B. Div. 685, not to apply to an injury to a workman caused 
by the breach of an express statutory duty on the part of the master. In so 
holding they only followed the opinion expressed by the Lords Justices in 
Thomas v. Quartermaine. We have already said (vol. iii. p. 365) that the 
judgments of the majority of the Court of Appeal seem right as law and 
legislation stand. It is obvious however that the result is to make the law 
more complex than ever. Thomas v. Quartermaine makes an apparent 
exception to the rules of the Employers’ Liability Act (for it is hardly 
possible to make an ordinary disinterested layman, to say nothing of a 
workman, see that it is not a real exception); and Baddeley v. Earl Granville 
makes a sub-exception out of that exception. The Act is already a bundle 
of exceptions from a common law doctrine which is itself an exception from 
the general rule of a master’s liability for the acts and defaults of his servants. 
So that on the whole we have a nest of exceptions, like a Japanese puzzle- 
box, four deep one within another. And that is the way we amend our 
laws for the benefit of the unlearned in the last quarter of the nineteenth 
century. See also Yarmouth v. France, 19 Q. B. D. 647. After all it 
seems to come to this, what is the true inference of fact in each case ? 
Has the workman, knowing the danger, elected to incur it ? ‘Sciens’ is not 
‘volens,’ 





There is certainly a tendency at the present day to neglect, perhaps to 
forget, the ancient principles upon which our law has been built up. The 
case of all vy. Ewin, 36 W. R. 84, which turned on the application of the 
ease of Tulk v. Moxhay, 2 Ph. 774, is an illustration of this tendency. 
Tulk v. Moxhay was a typical equity case, and depended on very simple 
and elementary principles of equity. If an owner of land covenanted that 
he would use it in a particular way (positive), and would not use it in 
another particular way (negative), then, whether he assigned over or 
whether he did not, he was liable to be sued at law on his covenants if he 
failed to perform and observe them. If he himself broke the negative 
covenants, his legal liability being established, equity gave the ancillary 
remedy by injunction where damages would have been an inadequate 
remedy: on the ground that it was unconscientious on the part of the 
covenantor to buy off observance by payment of damages. If he assigned, 
and afterwards his assign did something in breach of the covenant, the 
original covenantor was still liable in damages; but an injunction against 
the covenantor was idle, seeing that his committal for contempt of court 
would have no practical effect towards persuading his assign to observe the 
covenant. The assign was not liable at law (unless in those cases where 
the covenant ran with the land), and consequently there was no legal 
liability to which the equitable remedy by injunction could be ancillary. 
If the Court of Chancery had reasoned no further, the result would have 
been that an act done behind the back of the covenantee, viz. the assign- 
ment by the covenantor to the assignee, would have deprived the covenantee 
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of his remedy by injunction in those very cases where damages would have 
been an inadequate remedy: and the observance of the covenant might have 
been bought off by payment of damages. 

What then was Equity todo? It looked, as usual, to the conscience of 
the party, and declared that it was inequitable (not unlawful) by such a 
combination between covenantor and assignee to deprive the covenantee 
of the observance for which he had bargained; and enjoined the assignee to 
that extent. But where the proceeding was not unconscientious, as where 
the assignee had no knowledge of the covenant, there Equity refused to 
interfere on behalf of the wronged covenantee, however inadequate his 
remedy in damages might be. Equity never held the assign bound except 
in this indireet way. Equity never dreamt of the assign being under a 
direct liability in equity on the covenant, when he was under no direct 
liability at law. Such an idea would have been entirely foreign to the 
strictly ancillary nature of Equity. 

It is true that all this reasoning is not set out in the report of J'ulk v. 
Moxhay; but in those days it would have been entirely superfluous to set 
out considerations with which the whole Equity bar and bench were 
thoroughly saturated ; such considerations being part of the very basis and 
foundation of the whole system of Equity. That they were, however, 
assumed on all hands is evident from the fact, that the injunction in that 
case was only asked for in respect of so much of the covenant as was 
restrictive of the use of the land. There was no magic in the fact of the 
covenant being a restrictive covenant, except that it was only as to the 
restrictive covenant that the assign was doing anything unconscientious. 

An adherence to these principles will afford a safe clue through ali the 
intricacies of this subject. Thus, if the covenant were to pay rent, or to 
repair buildings (as in /aywood v. Brunswick, §e. Society, 8 Q. B. Div. 403), 
there would be nothing unconscientious in the assignee refusing to perform 
it himself, provided he did nothing to prevent the original covenantor from 
performing his covenant. 

In Hall y. Ewin, the case which has suggested the foregoing observations, 
the facts were as follows :— 

In 1849 the predecessor in title of the plaintiff granted a lease of certain 
premises for a term of eighty years. The lease contained a restrictive covenant, 
by which the lessee covenanted that he, his heirs, executors, administrators, 
and assigns ‘shall not at any time during the term use, exercise, or carry on 
in or upon the said demised premises, or permit or suffer any part thereof to 
be occupied by any person or persons who shall use, occupy, or carry on 
therein any noisome or offensive trade business or employment whatsoever’ 
without consent. In 1851 the original lessee sub-demised the premises by 
way of mortgage for the residue of the term of eighty years less three days. 
In 1865 the executors of the mortgagee, in exercise of the power of sale in 
the mortgage, sold the sub-lease to J. Ewin, one of the defendants, who 
purchased with notice of the restrictive covenant. In October, 1885, Ewin 
demised the premises to the defendant M¢Neff for a term of twenty-one 
years, and the demise to M°Neff contained a covenant by M¢Neff with Ewin 
in terms similar to the restrictive covenant in the original lease. M°¢Neff 
entered into possession of the premises, and in February, 1886, he opened 
an exhibition of wild animals on the premises. An action was brought by 
the plaintiff as successor in title of the original lessor, and by one of the 
tenants of premises adjoining, claiming an injunction against Ewin and 
M¢Neff. Of course M¢Neff was liable, but the question in the Appeal Court 
related solely to Ewin. 
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How, on the old principles of equity, any one could possibly suppose that 
an assignee, who had parted with the possession of the land, and was 
consequently doing nothing unconscientious, nothing to prevent the full 
observance of the covenant, and was not liable at law, could be liable in 
equity for a breach of any covenant, whether positive or negative, as was 
contended in //all vy. Ewin, is simply incomprehensible. 


‘The Blackstone Publishing Company of Philadelphia are continuing to 
issue their excellent series of’ [pirated editions of English} ‘text-books with 
promptitude, and in the same excellent style in which they commenced.’ So 
says the Canada Law Journal of Oct. 15. English authors are accustomed 
to the process of being reprinted by enterprising citizens of the United 
States without consent on their part, or acknowledgment on the other. But 
it is rather hard to find this kind of enterprise warmly commended by our 
own fellow-subjects. 
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